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Executive Summary

The European Union has a long-standing practice of integrating human rights
clauses in its trade agreements with third countries, thus linking trade liberalization with
the promotion and protection of human rights, democracy and the rule of law. This practice
dates to the early inception of the European Union, then the European Economic Community,

and early agreements of the latter with Sub-Saharan countries.

Initially, human rights clauses were devised in response to serious human rights
violations and the need to create the means for ending any funding or aid to foreign
governments responsible for these violations. Yet, recognizing that the termination or
suspension of agreements may have adverse effects on the people suffering from serious human
rights violations, the policy gradually evolved overtime to include for the
operationalization of human rights clauses through mechanisms for political dialogue,
cooperation, and the imposition of restrictive measures for violations of human rights

included in the clause.

The EU’s approach therefore became more comprehensive by incorporating
human rights clauses into various types of agreements the organization concludes with third
countries. These agreements include Partnership and Cooperation Agreements (PCAS),
Economic Partnership Agreements (EPAS), Free Trade Agreements (FTAS) and Association
Agreements (AAS).

Furthermore, the EU has also addressed human rights issues through other
instruments, such as individual sanctions, the Generalised Scheme of Preferences (GSP), and
the Sustainable Fisheries Partnership Agreements (SFPASs). These instruments highlight the
importance of human rights in the EU’s external relations and its commitment to enhancing

these conditions on a global basis.

An important milestone in the development of the human rights clause policy was
the introduction of the ‘Baltic Clause’ in the early 1990s; a clause included in the first trade
and cooperation agreements with the Baltic States and Albania in 1992, which allowed for the
immediate suspension of the relevant agreements with the EU in the event of human rights
violations. The ‘Baltic Clause’ later evolved into the more sophisticated ‘Bulgarian

Clause’ which contained more options for the operationalization of the human rights clause,



such as political dialogue, conciliation, and other restrictive measures, before resorting to the

suspension of the agreement.

Under this new regime suspension or termination of an agreement is reserved for
the gravest violations of human rights, thus creating a more nuanced and flexible method for

addressing human rights issues.

As of 2014 most human rights clauses in the EU agreements adopted a similar
basic structure. First, there is an obligation to comply with human rights and democratic
principles, contained in an ‘essential elements’ clause, usually found in the first articles of
an agreement. Non-proliferation is also contained as an essential element, though under a
different article of the agreement. Secondly, to enforce this obligation, there is a ‘non-
execution’ or ‘non-fulfilment’ clause. This is an operationalization clause which allows a
party to the agreement to take ‘appropriate measures’ when the other party violates the
essential elements’ clause. Even though this is a regular practice, the content of the essential
clause as well as the types of measures, conditions and available mechanisms within the

agreements vary significantly.

Today the EU still maintains a Common Approach policy whereby a human rights
(and democracy) clause is contained in the political framework agreements signed with
third countries, to which sector specific agreements (such as Free Trade or Investment
Agreements) should be linked through a so called ‘linkage clause’. When such a framework
agreement is absent, the clause may form part of the agreement containing free trade provisions
or a more comprehensive agreement which includes free trade provisions alongside
cooperation in various areas, like in the case of Association Agreements. Human rights clauses
may also be present in some trade-related agreements that usually include trade cooperation
yet not necessarily tariff liberalization.

Therefore, the EU’s human rights clause policy has evolved to balance the need for
immediate action against human rights violations with the importance of maintaining
dialogue and cooperation. This evolution demonstrates the EU’s commitment to integrating
human rights into its international agreements and using its influence to promote these values

globally.

Recent agreements adopt a similar basic structure to the above ‘Bulgarian

Clause’, by including an essential elements clause and a non-execution clause which allows



for the adoption of appropriate measures in case of violations. Provisions on proportionality

and consultations are also regularly contained.

The most significant examples of the EU’s Common Approach and linkage clauses
are those of the EU-Canada Strategic Partnership Agreement and the EU-Canada
Comprehensive Economic and Trade Agreement; the EU-Singapore Partnership and
Cooperation Agreement and the EU-Singapore Free Trade Agreement; and the EU-Vietnam
Free Trade Agreement and the EU-Vietnam Investment Protection Agreement. The EU-
Singapore agreements provide a clear link between the framework agreement and the sector-
specific agreement, while the Vietnam sector-specific agreement references the framework

agreement for the adoption of appropriate measures.

It should be noted that ‘new generation’ Free Trade Agreements regularly include
sustainable development objectives, labour, environmental and gender equality

standards based on multilateral instruments.

The EU has also concluded hybrid or comprehensive agreements which cover
multiple areas that include inter alia trade and extend beyond the Common Approach
remit (i.e. framework agreement — sector specific agreement). Examples of such agreements
are those concluded with the Western Balkan countries, Eastern Neighbours (such as the
EU-Ukraine Association Agreement and the EU-Armenia Comprehensive and Enhanced
Partnership Agreement) and the EU-UK Trade and Cooperation Agreement. These agreements
contain essential elements clauses and provisions for appropriate measures in cases of

violations, with suspension as a last resort option.

While there is a standard practice regarding the inclusion of a human rights
clause, the final version of this clause and how violations are addressed varies from
agreement to agreement. However, the Council of the European Union is always responsible

for deciding on the suspension of an agreement in case of violations.

When examining the enforcement of human rights clauses, it should be noted that the
adoption of measures in practice are limited, yet three cases provide insight into how the
European Council may react to egregious violations of human rights. Coup d’ état is the
threshold for triggering the human rights clause in two cases, while in one case the European

Council decided to suspend an agreement, without a human rights clause:



e Case Study 1- Guinea-Bissau: Following a mutiny in 2010 the EU engaged in political
dialogue and consultations, leading to gradual resumption of development cooperation
by 2015.

e Case Study 2 — Burundi: In 2016 the EU suspended financial support due to non-
compliance with human rights, democracy and rule of law obligations. Appropriate
measures were in place until 2022.

e Case Study 3 - Syria: In 2011, the EU partially suspended the Cooperation Agreement
with Syria due to systemic human rights violations, based on United Nations positions

and the agreement’s preamble referring to the principles of the United Nations Charter.

Given the limited enforceability of the human rights clause in practice and keeping in
mind cases where the human rights clause could have been triggered, begs the question
whether the EU institutions have an obligation thereto. According to the European Court
of Justice in the Mugraby case, there is no such obligation, and, in any case, individuals may
not invoke the human rights clause for the purpose of legal standing before the Court in search

of reparations.

In contrast, the trade and sustainability chapters of recent trade agreements, which
aim to enforce labour, environmental and gender equality rights, may offer options for
dispute settlement between the parties. The practice of including labour rights is increasingly
common, with the International Labour Organisation documenting through a relevant tool more
and more Free Trade Agreements with labour dimensions. However, enforcement still remains
weak, as demonstrated by the EU-Korea Free Trade Agreement dispute. Even though South
Korea ratified the majority of core ILO Conventions, the human rights situation in the country
was unaffected, highlighting the problematic nature of the trade and sustainability enforcement

system.

As of 2022, the EU’s strategy introduces trade sanctions as a last resort for
violations of sustainable trade obligations, including core labour standards, as reflected in

the EU-New Zealand Free Trade Agreement.

Human rights clauses are not the only available means for sanctioning or

addressing human rights violations by non-EU states.

The EU may impose individual sanctions, such as travel bans and asset freezes, under

its Global Human Rights Sanctions Regime. These sanctions may be imposed unilaterally and



target the individuals responsible for serious human rights violations. Some countries have

their own specific regimes such as Iran and Russia.

Within the context of the Generalised Scheme of Preference, the European
Commission may decide the withdrawal of preferences and privileges from countries that
fail to comply with labour, environmental, and human rights standards. Past examples include
Belarus, Myanmar, Sri Lanka and Cambodia, where preferences were withdrawn due to non-

compliance with these standards.

In 2020, the European Commission introduced the Single Entry Point (SEP), a new
complaints system designed to address market access barriers and breaches of Trade and
Sustainable Development obligations. This system allows various actors - as long as they are
established in the EU - to submit complaints, providing a streamlined process for addressing
certain human rights issues related to labour, environmental protection and gender equality.
The SEP also covers complaints within the framework of the Generalised Scheme of

Preferences.

Notably, in 2022, the first SEP labour related complaint was filed, highlighting the
utility of the mechanism. More specifically, the Dutch NGO CNV Internationaal submitted a
complaint on behalf of trade union organisations from Colombia and Peru, addressing an
alleged violation of specific articles in the Trade Agreement between the EU, Colombia and
Peru. This complaint was significant as it was the first to be filed under the SEP, calling for the
investigation of potential violations related to decent work, fundamental labour rights, freedom
of association and equality. Following consultations, in March 2024, the European
Commission and the Peruvian government agreed on a list of technical cooperation activities
to implement labour rights commitments under the agreement. The implementation will cover
a two-year period, supported by an extensive technical and financial programme by the EU.
Although the Dutch NGO expressed disappointment for not being consulted on the substance

of the activities, it remained available for developing and implementing a final roadmap.

The above case also underscores the European Ombudsman’s concerns on how non-
EU actors can submit complaints through the Single Entry Point, potentially opening the door
for complaints related environmental law and gender equality from stakeholders in non-
EU states.

Furthermore, the EU engages in human rights dialogues through various

mechanisms, including trade agreements. These dialogues, which have become more
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institutionalized, were first envisioned by the Lomé Conventions with African, Caribbean and
Pacific countries, before the 1990s, and were later formalized under the Cotonou Agreement
which succeeded them in the 1990s. The Samoa Agreement, which is now in force, builds on
the provisions of the Cotonou Agreement, providing for multi-stakeholder involvement,

including civil society.

Human Rights Dialogues are a key part of the EU’s external human rights policy,
as outlined in the EU Action Plan on Human Rights and Democracy (2020-27). These
dialogues involve political, human rights, and sectoral policy discussions with third countries
and regional organisations, as well as regular dialogue with civil society, human rights
defenders, national human rights institutions, the business sector, and other relevant

stakeholders.
In view of all the above, it is important to lay down key points for consideration:

e Labour rights, gender equality, and environmental rights are protected under the EU
Charter of Fundamental Rights

e Fundamental rights should therefore trigger the same mechanisms reserved for labour
rights, gender equality and environmental rights

e Human rights clauses in trade agreements have evolved to include various mechanisms
to address violations

e Maintaining transparency and multi-stakeholder participation in human rights dialogue

is critical for the enforceability of human rights clauses

The analysis delineates the evolution and the significance of human rights clauses
within the EU trade agreements. It highlights the need for a standardized essential elements
clause and explicit mechanisms for addressing violations of human rights, democratic
principles and the rule of law. In 2022, the European Ombudsman urged the European
Commission to undertake human rights impact assessments prior to the finalization of
agreements, citing concerns over the absence of updated assessments in agreements such as
those with Vietnam and MERCOSUR. The Ombudsman proposed the establishment of a
separate portal for human rights complaints in order to enhance transparency and

accessibility for stakeholders, particularly from partner countries, to effectively report issues.

In lieu of the above, human rights clauses in trade agreements remain relevant, as
they are imperative for legitimising the European Commission’s efforts to establish such

mechanisms, potentially through the existing Single Entry Point.
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Furthermore, the European Parliament has frequently advocated for actions
predicated on human rights clauses. In February 2024, it adopted its 2023 Annual Report on
Human Rights, emphasizing the importance of coherent application and monitoring of human
rights clauses in all EU international agreements. The report noted that, prior to 2014, the EU
activated these clauses approximately two dozen times, but only once since then. The
Parliament insisted that the EU should respond decisively to persistent breaches, including

through the potential suspension of agreements if necessary.

The Parliament even supported the European Ombudsman’ recommendation for
a complaint-handling portal within the EU’s trade and financial frameworks. It
encouraged the European Commission to adapt the Single Entry Point, so as to facilitate the
submission of complaints regarding compliance with human rights clauses, emphasizing that
these mechanisms should also be citizen-friendly and transparent. EU institutions and Member
States were called to collaborate with the European Ombudsman to protect and promote human
rights through trade. Finally, the European Parliament’s draft 2024 Annual Report, published
in September 2024, reiterates the same call for human rights clauses, underlining their
continued relevance and need for modernization to reflect current political developments and

shifting priorities.

In conclusion, while human rights clauses have not been dismissed as a tool for
promoting human rights, they require an update that will allow them to be an effective

tool in the EU’s external action.
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1. Introduction

The European Union has been for years on the forefront of linking trade with human
rights; creating an overarching network of multi-lateral and bilateral agreements, inherently
linked with various human rights dimensions. What started as purely economic partnership
project, evolved throughout the years. Championing fundamental human rights and affording
them primary law status, made many question if the European Union has become a human

rights organisation.t

One of the most important human rights developments in EU history is undoubtably
the adoption of the EU Charter of Fundamental Rights,? which has the same legally binding
value as the EU treaties. The Charter enshrines a full range of civil, political, economic and
social rights based on the fundamental rights and freedoms recognised by the European
Convention on Human Rights; the constitutional traditions of the EU Member States; the
Council of Europe’s Social Charter; the Community Charter of Fundamental Social Rights of
Workers; and other international conventions to which the EU or its Member States are parties

to.

Today the EU champions global efforts to promote human rights, sustainability and
responsible business conduct in partnership with stakeholders as mandated by the EU Action
Plan on Human Rights and Democracy 2020-2027.2 In recent years, several pieces of EU

legislation of relevance to the advancement of business and human rights policies have entered

L A. von Bogdandy, The European Union as a Human Rights Organisation? Human Rights and the Core of the
European Union, 37 Common Market Law Review 2000, pp. 1307-1338.

2 EUR-Lex, Charter of Fundamental Right of the European Union, Official Journal of the European Union, C 303,
14 December 2007, last accessed on 10.02.2025.

3 European Council, EU Action Plan on Human Rights and Democracy 2020-2024, which was extended to 2027
as per EU Council, EU Action Plan on Human Rights and Democracy 2020-2027, last accessed on 10.02.2025.
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https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=OJ%3AC%3A2007%3A303%3ATOC
https://www.consilium.europa.eu/media/46838/st12848-en20.pdf
https://www.eeas.europa.eu/sites/default/files/documents/2024/Action-Plan-EN_2020-2027.pdf

into force in relation to EU funding,* for promoting sustainability in business,® trade,® artificial
intelligence,’ etc. In the context of the above Action Plan the EU intends to promote human
rights and democracy consistently and coherently in all areas of EU external action including
trade.

The EU has developed a Common Commercial Policy (CCP) which is mainly carried
out through the conclusion of trade agreements; a competence that was awarded to it even since
the early years of the European Economic Community (EEC).2 Trade liberalisation schemes
negotiated with third countries on a bilateral basis was and continues to be in the centre of the
EU’s CCP and given the inclusion of human rights as a core aspect of the EU’s external action,

it did not take long for human rights to become integrated in trade relations with non-EU states.

The inclusion of human rights clauses in trade agreements was met with scepticism.’
Critics held that human rights had no right to be included in purely trade arrangements.
Nevertheless, the practice of linking human rights with trade liberalisation has gained ground

among many trade partners and continues evolving due to the inevitable interaction of trade

4 While conditionalities have been a part of the European cohesion policy since the reform of the Structural
Funds in 1988 which aimed to improve the accountability of EU Member-States for spending-related decisions
(Council Regulation (EEC) No 2052/88), it was the ‘ex-ante conditionalities’ concerning inter alia fundamental
human rights (anti-discrimination, gender equality and disability) within the EU cohesion policy reform,
introduced for the 2014-2020 EU funding cycle and specifically for the proper and effective use of the ESIF-
European Structural and Investment Funds (ESI Funds), that linked EU funding to human rights (Regulation No.
1303/2013 (Common Provisions Regulation). Currently, EU Regulation 1060/2021 laying down the common
provisions on broader spectrum of EU funds set out ‘enabling conditions’ (horizontal and thematic). Under the
new funding cycle 2021-2027, the EU extended the fundamental rights remit to include the entire EU Charter of
Fundamental Rights. For more on this see: V. P. Karzi, EU Fundamental Rights in practice and Charter
conditionality, Country Research, FRA, December 2023, last accessed on 10.02.2025.

5 In recent years, several pieces of EU legislation of relevance to the advancement of business and human rights
policies have entered into force: Due Diligence Legislation through Corporate Sustainability Due Diligence
Directive and Transparency legislation which includes the Sustainable Finance Disclosures Regulation and the
Corporate Sustainability Reporting Directive, last accessed on 10.02.2025.

6 These include Sustainable products legislations such as the Regulation on deforestation-free products and the
Regulation on batteries as well as Sustainable raw materials legislation such as the Conflict Minerals Regulation
and the Critical Raw Materials Act, last accessed on 10.02.2025.

7 In relation to Human rights in the digital sphere legislation includes the EU Artificial Intelligence Act, the world’s
first comprehensive Al law and the EU Digital Services Act, ensuring a safe and accountable online environment,
last accessed on 10.02.2025.

8 N. Hachez, ‘Essential Elements’ Clauses in EU Trade Agreements: Making Trade Work in a Way that Helps
Human Rights?, 53 Cuadernos Europeos de Deusto 2015, pp. 81-106, p. 83.

9 E.U. Petersmann, Human rights and international economic law in the 215t century — The need to clarify their
interrelationships, 4 Journal of International Economic Law 2001, pp. 3-29; T. Cottier et al (Eds.), Human Rights
and International Trade, OUP 2005; P. Alston, Resisting the Merger and Acquisition of Human Rights by Trade
Law — A reply to Petersmann, 13 EJIL 2002, p. 181.
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https://fra.europa.eu/sites/default/files/fra_uploads/country-research-eu-funds-nhris-greece_en.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/country-research-eu-funds-nhris-greece_en.pdf
https://commission.europa.eu/business-economy-euro/doing-business-eu/sustainability-due-diligence-responsible-business/corporate-sustainability-due-diligence_en
https://commission.europa.eu/business-economy-euro/doing-business-eu/sustainability-due-diligence-responsible-business/corporate-sustainability-due-diligence_en
https://finance.ec.europa.eu/regulation-and-supervision/financial-services-legislation/implementing-and-delegated-acts/sustainable-finance-disclosures-regulation_en
https://finance.ec.europa.eu/regulation-and-supervision/financial-services-legislation/implementing-and-delegated-acts/corporate-sustainability-reporting-directive_en
https://environment.ec.europa.eu/topics/forests/deforestation/regulation-deforestation-free-products_en
https://environment.ec.europa.eu/topics/waste-and-recycling/batteries_en
https://policy.trade.ec.europa.eu/development-and-sustainability/conflict-minerals-regulation_en
https://single-market-economy.ec.europa.eu/sectors/raw-materials/areas-specific-interest/critical-raw-materials/critical-raw-materials-act_en
https://artificialintelligenceact.eu/
https://commission.europa.eu/strategy-and-policy/priorities-2019-2024/europe-fit-digital-age/digital-services-act_en

globalisation with human rights. Today, apart from the EU, other important trade powers, such
as the US and Canada, have embedded human and labour-rights provisions in their new trade
agreements. The discussion of human rights clauses in trade agreements, especially at a time
when the validity of core human rights is being challenged, even in traditionally democratic

states, is as relevant as ever.

The present Handbook provides a comprehensive overview of the inclusion of human
rights clauses in EU agreements with non-EU states, discussing their historical development,

implementation, and challenges surrounding clauses in trade agreements.

The study begins by presenting the historical development of human rights clauses. It
traces the evolution of human rights clauses from the early agreements with Sub-Saharan
countries in the 1960s to the adoption of a Common Approach for including these clauses in
trade agreements. It then proceeds to analyse the EU’s 2009 ‘Common Approach’ policy for
including certain political clauses in agreements and how these clauses were used to implement
the EU’s external policy objectives such as respect for human rights, democracy, and the rule

of law.

The study then proceeds with an analysis of specific categories of EU agreements,
including Partnership and Cooperation Agreements (PCAs), Economic Partnership
Agreements (EPAS), Free Trade Agreements (FTAS), and Association Agreements (AAS), as
well as other type of partnerships, and how human rights are included within their frameworks.

This analysis is then followed by an in depth examination of the human rights clause,
its elements, and whether there is uniform practice concerning the rights invoked, the
mechanisms that can be triggered, their threshold and whether typology of agreements can

affect the implementation of human rights clauses.

Through a comparative approach, the most effective or least effective clauses are
identified. Next, it is noted that despite the standard policy of including human rights clauses
in trade or trade related agreements, the enforceability of these clauses has been limited in
practice, with limited instances of the EU invoking them to address grave human rights
violations. Case-studies are presented and provide insight into the motivation for triggering
human rights clauses and their outcome. It is noted that in most cases the EU triggered human
rights clauses in agreements with African, Caribbean and Pacific States in the early 2000s

within the framework of the respective partnership agreement, the Cotonou Agreement. The
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presentation also includes an exceptional case where human rights violations were invoked for

the suspension of an agreement that lacked a human rights clause.

The above analysis concludes by including an examination of other mechanisms
employed by the EU to address human rights violations in partner countries. Such mechanisms
include individual sanctions and the withdrawal of Generalised Scheme of Preferences (GSP),
i.e. unilateral trade preferences benefiting non-EU countries, therefore highlighting the

complexity and diplomatic considerations involved in enforcing (or not) human rights clauses.

Finally, the above is followed by a short description of human rights dialogues and their
importance as a means of promoting human rights through trade agreements, with dedicated

bodies established to engage in discussions on these issues.

The present Handbook concludes with final comments on the status quo and examines
the utility of human rights clauses in agreements. It goes on to present recommendations,
including of the European Ombudsman and the European Parliament, in an effort to reinstate
the inclusion of human rights clauses as a useful tool for the promotion of human rights and

democracy by the EU in its external relations.
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2. Linking Human Rights to Trade

2.1.1. The Birth of a Human Rights Clause Policy

In order to gain better understanding of the European Union’s human rights clause

policy, it is important to start from the beginning. Afterall every hero has an origin story.

Starting from the inception of a European Economic Community (EEC),'° the EU
attempted to find a way to integrate a mechanism that would allow it to suspend international
agreements concluded within its development aid policy in the event of ‘egregious’ violations
of human rights, having specifically in mind the case of Uganda and the violent military
dictatorship of the 1970s.}* The EEC, following the accession of France, signed the first
cooperation agreement with Sub-Saharan countries in 1963,'2 also known as the Yaoundé

Convention.®® The Agreement itself stated in the Preamble:

“HAVING REGARD TO the Treaty establishing the European Economic Community ... WISHING to
demonstrate their common desire for co-operation on the basis of complete equality and friendly
relations, observing the principles of the United Nations Charter ... DETERMINED to pursue their efforts

together with a view to the economic, social and cultural progress of their countries, DESIROUS of

furthering the industrialization of the Associated States and the diversification of their economies, with a

view to enabling them to strengthen their economic independence and stability ....”

10k, Bindi, European Union Foreign Policy: A Historical Overview, pp. 13-40, in F. Bindi, The Foreign Policy of the
European Union, Assessing Europe's Role in the World, 2016, p. 18-20.

11|, Zamfir, Human rights in EU trade agreements - The human rights clause and its application, EPRS Briefing,
July 2019, last accessed on 10.02.2025, p. 3; G. Migani, EEC/EU and Development Aid from Lomé to Cotonou,
Digital Encyclopedia of European History, 22/06/20, last accessed on 10.02.2025; R. Ayadi & S. Ronco, The EU-
Africa Partnership and Development Aid — Assessing the EU’s actorness and effectiveness in development policy,
CEPS In-depth Analysis, April 2023, p.20.

12 The Convention associated 18 of the Associated African States and Madagascar-AASM with the EEC. The
convention came into force on 1 June 1964 for a period of five years. It was renewed in 1969 with the signing of
the second Yaoundé Convention and the accession of Mauritius to the agreement. See R. Ayadi & S. Ronco, The
EU-Africa Partnership and Development Aid — Assessing the EU’s actorness and effectiveness in development
policy, CEPS In-depth Analysis, April 2023, p.20 and CVCE, Yaoundé Convention, part of the subject file:
Decolonisation: geopolitical issues and impact on the European integration process, 01.03.17, last accessed on
10.02.2025.

13 University of Pittsburgh, Archive of European Integration, Convention of Association between the European
Economic Community and the African and Malagasy States associated with that Community and annexed
documents signed at Yaounde on 20 July 1963, last accessed on 10.02.2025.
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Already the principles of the United Nations as included in the organisation’s statute
(UN Charter), are present and the aim is to support the economic, social and cultural progress
of these newly emerged countries. In fact, the Yaoundé Convention echoed the commitments
of the Rome Treaty* itself, and specifically that of Article 131:

“The purpose of this Association shall be t0 promote the economic and social development of these

countries and territories and to establish close economic relations between them and the Community as
a whole ... This Association shall in the first place permit the furthering of the interests and prosperity of
the inhabitants of these countries and territories in such a manner as to lead them to the economic, social

and cultural development to which they aspire.”

Apart from this being a unilateral commitment made on the part of the then six EEC
members and given the historical context of the time and the overall decolonisation of Africa,

the contracting African States were not bound per se by any human-rights-related obligations.

In 1973, and following the expansion of the EEC when the United Kingdom became a
member, bringing along its overseas countries and territories (i.e. English-speaking African,
Caribbean and Pacific states), the EEC sought to better coordinate cooperation through the
creation of an alliance of 46 states, known as the African, Caribbean and Pacific group (ACP)
by signing the first significant aid and trade cooperation agreement between Europe and a large
group of countries (the Lomé Convention®®). The above spirit of the Yaoundé Convention, is

repeated — though more extensively and urgently - in the preamble of the new convention:

“HAVING REGARD to the Treaty establishing the European Economic Community; ANXIOUS to
establish, on the basis of complete equality between partners, close and continuing co-operation, in a

spirit of international solidarity; RESOLVED to intensify their efforts together for the economic

development and social progress of the ACP States; WISHING to demonstrate their common desire to

maintain and develop the friendly relations existing between their countries, according to the principles
of the United Nations Charter; RESOLVED to promote, having regard to their respective levels of

development, trade co-operation between the ACP States and the Community and to provide a sound

basis therefore in conformity with their international obligations;....”

14 EUR-Lex, Treaty Establishing the European Economic Community (EEC), signed in Rome, 25.03.1957, last
accessed on 10.02.2025.

15 Publications of the Office of the European Union, ACP-EEC Convention of Lomé, last accessed on 10.02.2025.
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The new convention now explicitly mentions conformity with international obligations,
related again to the United Nations Charter. Following further expansion of the EEC, the Lomé
Convention was regularly renewed. However, the first major development was recorded in
1989 with the fourth Lomé Convention!® (Lomé IV), where respect for human rights was

explicitly included not only in the preamble but also in the body of the convention.

The Preamble stated:

“WISHING to demonstrate their common desire to maintain and develop the friendly relations existing
between their countries, in accordance with the principles of the Charter of the United Nations;
REAFFIRMING their adherence to the principles of the said Charter and their faith in fundamental

human rights, in all aspects of human dignity and in the worth of the human person, as the central agent

and beneficiary of development, in the equal rights of men and women and of nations, large and small;

RECALLING the Universal Declaration of Human Rights, the International Covenant on Civil and

Political Rights, and the International Covenant on Economic, Social and Cultural Rights; recognizing

the need to respect and guarantee civil and political rights and to strive to bring about full enjoyment of

economic, social and cultural rights; WELCOMING the Convention for the Protection of Human Rights

and Fundamental Freedoms of the Council of Europe, the African Charter on Human and Peoples' Rights

and the American Convention on Human Rights as positive regional contributions to the respect of human

rights in the Community and in the ACP States,..”

Furthermore, Article 5 of Lomé IV contains now bilateral obligations, i.e. binding both

sides of the parties, concerning human rights:

“1. Cooperation shall be directed towards development centred on man, the main protagonist and

beneficiary of development, which thus entails respect for and promotion of all human rights. Cooperation

operations shall thus be conceived in accordance with the positive approach, where respect for human
rights is recognized as a basic factor of real development and where cooperation is conceived as a

contribution to the promotion of these rights. In this context development policy and cooperation are

closely linked with the respect for and enjoyment of fundamental human rights. The role and potential of

initiatives taken by individuals and groups shall also be recognized and fostered in order to achieve in

practice real participation of the population in the development process in accordance with Article 13.

2. Hence the Parties reiterate their deep attachment to human dignity and human rights, which are

legitimate aspirations of individuals and peoples. The rights in question are all human rights, the various

16 EUR-Lex, Fourth ACP-EEC Convention signed at Lomé on 15 December 1989, OJ L 229, 17.8.1991, p. 3—
286, last accessed on 10.02.2025.
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categories thereof being indivisible and inter-related, each having its own legitimacy: non-discriminatory

treatment; fundamental human rights; civil and political rights; economic, social and cultural rights.

Every individual shall have the right, in his own country or in a host country, to respect for his dignity

and protection by the law. ACP-EEC cooperation shall help abolish the obstacles preventing individuals

and peoples from actually enjoying to the full their economic, social and cultural rights and this must be

achieved through the development which is essential to their dignity, their well-being and their self-
fulfilment. To this end, the Parties shall strive, jointly or each in its own sphere of responsibility, to help

eliminate the causes of situations of misery unworthy of the human condition and of deep-rooted economic

and social inequalities. The Contracting Parties hereby reaffirm their existing obligations and
commitment in international law to strive to eliminate all forms of discrimination based on ethnic group,

origin, race, nationality, colour, sex, language, religion or any other situation. This commitment applies

more particularly to any situation in the ACP States or in the Community that may adversely affect the

pursuit of the objectives of the Convention, and to the system of apartheid, having regard also to its

destabilizing effects on the outside. The Member States (and/or, where appropriate, the Community itself)

and the ACP States will continue to ensure, through the legal or administrative measures which they have

or will have adopted, that migrant workers, students and other foreign nationals legally within their

territory are not subjected to discrimination on the basis of racial, religious, cultural or social differences,

notably in respect of housing, education, health care, other social services and employment.

3. At the request of the ACP States, financial resources may be allocated, in accordance with the rules
governing development finance cooperation, to the promotion of human rights in the ACP States through
specific schemes, public or private, that would be decided, particularly in the legal sphere, in consultation

with bodies of internationally recognized competence in the field. Resources may also be given to support

the establishment of structures to promote human rights. Priority shall be given to schemes of regional

>

scope.’

The above article was also accompanied by a Joint Declaration on Article 5 proclaiming
the contracting parties’ determination to work effectively for the eradication of apartheid which
according to the declaration itself, constitutes a violation of human rights and an affront to
human dignity (Annex IV of Lomé V). However, the article lacked any operationalising
provision that would allow the suspension or denouncement of the agreement in the case of
serious human rights or democratic principles violations. Furthermore, given that the wording
of article refers to existing obligations and commitments under international law, this might
imply that such obligations and their violation would likely fall under the scope of international

law and not the convention itself.
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In any case, it should be highlighted that the final text of the convention again reflected
the current status quo and conducive historical events: both on international as well as
European level, human rights gained more attention and were extensively elaborated through
various legally binding instruments, such as those listed in the preamble of the convention
above; Member-states of the EEC had already acceded to the European Convention on Human
Rights and Fundamental Freedoms (ECHR) of the Council of Europel’; the international
community was at the time troubled with the situation in South Africa and its apartheid regime
(in fact, one day before the signature of Lomé 1V, the General Assembly of the United Nations
adopted the resolution “Declaration on Apartheid and its Destructive Consequences in
Southern Africa”®® calling for negotiations to end apartheid and establish a non-racial
democracy); and finally, the fall of the Berlin Wall in November 1989, signified geopolitical
change in Europe and the gradual end of the Cold War.

In 1992, the Treaty of Maastricht,® the foundation of the European Union, was signed
between the then twelve Member-States of the European Communities, signalling a new era in
EU relations. Upon its entry into force in 1993, the European Economic Community became
the European Community (EC). Under Article J.1 of the Maastricht Treaty, the Member-States
agreed on the objective of a common foreign and security policy (CFSP), inter alia, to develop
and consolidate democracy and the rule of law, and respect for human rights and fundamental
freedoms. The Common Foreign and Security Policy replaced the previous European Political
Co-operation previously codified through the Single European Act of 1986 (Article 30).%°

This change in the EU’s foreign policy could also explain the appearance of the first

human rights clauses in European treaties concluded at the time with third countries, especially

17 Council of Europe, Convention for the Protection of Human Rights and Fundamental Freedoms, ETS No. 005,
last accessed on 10.02.2025.

18 United Nations General Assembly, Resolution A/RES/S-16/1, 14.12.1989, last accessed on 10.02.2025.
1% EUR-Lex, Treaty on European Union, OJ C 191, 29.7.1992, p. 1-112, last accessed on 10.02.2025.

20 EUR-Lex, Single European Act, OJ L 169, 29.6.1987, p. 1-28, last accessed on 10.02.2025.
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with those emerging from dictatorships in South America and Central and Eastern Europe.?!

As noted by the Commission in a relevant communication:??

“A commitment to respect, promote and protect human rights and democratic principles is a key element

of the European Community’s relations with third countries. These issues have been gradually

incorporated into the Community’s activities over a period of time through a series of commitments
culminating in the insertion of explicit references to human rights and democratic principles in the body
of the Union Treaty. To help it meet those commitments the Community has a broad range of instruments
at its disposal, including Union intervention in international forums and specific operations aimed at
bolstering the rule of law and respect for human rights in the context of the Community’s relations with

non-member countries. Taking account of human rights in contractual relations with third countries is

one of those instruments. ”

The Commission, after noting that Article 5 of Lomé IV and similar articles in other
agreements do not provide a clear legal basis to suspend or denounce agreements in cases of
serious human rights violations or interruptions of democratic process, considered it necessary
to include a clause defining democratic principles and human rights as an “essential element”
of the agreements with Brazil, the Andean Pact countries, the Baltic States and Albania in

1992.28 The Commission continued by stressing that:

“This is a substantial innovation, in that:

- it makes human rights the subject of common interest, part of the dialogue between the parties

and an instrument for the implementation of positive measures, on a par with the other key

provisions;

- it enables the parties, where necessary, to take restrictive measures in proportion to the gravity

of the offence /...]. In the spirit of a positive approach, it is important that such measures should
not only be based on objective and fair criteria, but they should also be adapted to the variety of

situations that can arise, the aim being to keep a dialogue going; In the selection and

21|, Bartels, The European Parliament's role in relation to human rights in trade and investment agreements,
Study requested jointly by the European Parliament's Subcommittee on Human Rights and by the Committee
on International Trade, February 2014, p. 6, last accessed on 10.02.2025.

22 EUR-Lex, European Commission, Communication From The Commission On The Inclusion Of Respect For
Democratic Principles And Human Rights In Agreements Between The Community And Third Countries,
COM(1995) 216, last accessed on 10.02.2025.

23 |bid. COM(1995)216.
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implementation of these measures it is crucial that the population should not be penalized for the
behaviour of its government;

- it allows the parties to regard serious and persistent human rights violations and serious

interruptions of democratic process as a “material breach” of the agreement in line with the

Vienna Convention, constituting grounds for suspending the application of the agreement in

whole or in part in line with the procedural conditions laid down in Article 65. The main
condition involves allowing a period of three months between notification and suspension proper,
except in “cases of special urgency”, plus an additional period of grace if an amicable solution

is being sought.”

The Commission then reiterated the guidelines adopted under its Decision of 26 January
1993 (MIN (93)1137, point XIV), stipulating that draft negotiating directives for association
agreements and economic cooperation agreements should incorporate the following: (a) in the
body of the agreement: a clause specifying that relations between the Community and the
Country concerned and all provisions of the relevant agreement are based on respect for the
democratic principles and human rights which inspire the domestic and external policies of the

Community and the country concerned and which constitute essential elements of the

agreement; (b) in the preamble: general references to respect for human rights and democratic

values; references to the universal and/or regional instruments common to both parties. An

explicit suspension clause or a general non-execution clause was to be included in specific
cases. The purpose of the guidelines introduced by the Commission was the implementation of

a non-discriminatory and systematic approach.?*

At this point, it became clear that the European Community found a solution: the
introduction of a clause in its agreements with other countries for safeguarding not only human
rights but also democratic values. This clause, also known as the democracy clause,? would

also be agreed as an ‘essential elements clause’ so that any violation thereof could be covered

241t should be noted that the Commission’s communication (COM(1995)216) also contains an assessment which
highlighted the differences between the various treaties concluded at the time between the EEC and third
countries. It distinguished between two formulas, the Baltic clause and the Bulgarian clause, stating that the use
of these two different formulas in the same part of the world could be interpreted as a discriminatory practice,
putting the Commission in a difficult position in its negotiations with third countries.

25|, Zamfir, Human rights in EU trade agreements - The human rights clause and its application, EPRS Briefing,
July 2019, last accessed on 10.02.2025, p. 3.
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by Article 60(3) of the Vienna Convention on the Law of Treaties (VCLT)?® which allows for
the termination or suspension of a treaty in the event of a material breach under the procedure
in Article 65 thereof.?’

This comes as no surprise, given that the bilateral treaties concluded between the EEC
and third countries, are international treaties governed by the provisions of the VCLT, which
are considered to reflect in their majority customary international law.?® The aim of such a
clause is simple and recalls the case of Uganda: it constitutes a means to stop any funding, aid
or trade facilitations from benefiting a third-country government that violates human rights and
democratic values. The foundations have been laid, and the European Community can move

forward with this ‘innovation’ in its treaty negotiating arsenal.

2.1.2. Linking Human Rights to Trade: From Policy to Obligation

In the previous section, we saw how the need to include a human rights (or democracy)
clause came into fruition. The Commission of the European Communities in 1995 dubbed this
practice “a substantial innovation”?°. Indeed, it constituted an important innovation that had no
match in the international agreements of other parties, since it made human rights subject to
the mechanisms of political dialogue and cooperation, and created the legal possibility to adopt

restrictive measures proportionate to the gravity of the violations. *

In 1995, following the Commission’s communication displayed in the previous section,

the EU Council formally adopted a Policy stating that henceforth, all EU international trade

%6 United Nations, 1969 Vienna Convention on the Law of the Treaties, 1155 UNTS 331, last accessed on
10.02.2025.

27 The Commission sites the VCLT in its guidelines and noted in its COM(1995)216 communication.

2 The International Court of Justice has recognized that article 60 of the VCLT is considered to codify existing
customary law. See: ICJ, Legal Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa) notwithstanding Security Council Resolution 276 (1970) (Advisory Opinion), 21 June 1971,
para 94 and ICJ, Gabcikovo-Nagymaros Project (Merits), 25 September 1997, para 100, last accessed on
10.02.2025.

2% See above, COM(1995)216.

301, Zamfir, Human rights in EU trade agreements - The human rights clause and its application, EPRS Briefing,
July 2019, last accessed on 10.02.2025, p. 3.
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and cooperation agreements must include human rights clauses that will permit the suspension

of these agreement, in appropriate cases.>!

In 1997, the Treaty of Amsterdam®? was signed and entered into force on 01.05.1999,
revising, inter alia, the Treaty of Europe’s provisions related to the Common Foreign and
Security Policy (CFSP).2® Article J.1. became Article 11 of the TEU stating:3*

1. The Union shall define and implement a common foreign and security policy covering all areas of
foreign and security policy, the objectives of which shall be:

to safeguard the common values, fundamental interests, independence and integrity of the Union in
conformity with the principles of the United Nations Charter;

— to strengthen the security of the Union in all ways;

— to preserve peace and strengthen international security, in accordance with the principles of the
United Nations Charter, as well as the principles of the Helsinki Final Act and the objectives of the Paris
Charter, including those on external borders;

— to promote international cooperation;

—  to develop and consolidate democracy and the rule of law, and respect for human rights and
fundamental freedoms.

2. The Member States shall support the Union’s external and security policy actively and unreservedly in
a spirit of loyalty and mutual solidarity.

The Member States shall work together to enhance and develop their mutual political solidarity. They
shall refrain from any action which is contrary to the interests of the Union or likely to impair its
effectiveness as a cohesive force in international relations. The Council shall ensure that these principles
are complied with.”

Furthermore, Article 228 para. 2 of the Treaty establishing the European Community

was amended to include the possibility to suspend the application of an international
agreement, virtue of a decision of the European Council:

“56. Article 228 shall be amended as follows: [...] (b) paragraph 2 shall be replaced by the following:
2. Subject to the powers vested in the Commission in this field, the signing, which may be accompanied
by a decision on provisional application before entry into force, and the conclusion of the agreements

shall be decided on by the Council, acting by a qualified majority on a proposal from the Commission.

31 As reported in EU Bulletin, 1995/5, p. 9, last accessed on 10.02.2025.

32 EUR-Lex, Treaty of Amsterdam amending the Treaty on European Union, the Treaties establishing the
European Communities and certain related acts, OJ C 340, 10.11.1997, p. 1-144, last accessed on 10.02.2025.

33 For more on this see F. Bindi, European Union Foreign Policy: A Historical Overview, pp. 13-40, in F. Bindi, The
Foreign Policy of the European Union, Assessing Europe's Role in the World, 2016, p. 34-35.

34 EUR-Lex, Treaty on European Union (consolidated version 1997), OJ C 340, 10.11.1997, p. 145-172, last
accessed on 10.02.2025.
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The Council shall act unanimously when the agreement covers a field for which unanimity is required for
the adoption of internal rules and for the agreements referred to in Article 238. By way of derogation

from the rules laid down in paragraph 3, the same procedures shall apply for a decision to suspend the

application of an agreement, and for the purpose of establishing the positions to be adopted on behalf of

the Community in a body set up by an agreement based on Article 238, when that body is called upon to
adopt decisions having legal effects, with the exception of decisions supplementing or amending the
institutional framework of the agreement. The European Parliament shall be immediately and fully
informed on any decision under this paragraph concerning the provisional application or the suspension
of agreements, or the establishment of the Community position in a body set up by an agreement based
on Article 238"

In 2003, the Treaty of Nice® entered into force and once again the CFSP provisions of
the TEU were revised. However, the most significant development at the time related to human
rights, was the signing of the Charter of Fundamental Rights of the European Union® on
07.12.2000 in Nice, which entered into force in 2009 with the Treaty of Lisbon (which also
included the EU’s accession to the European Convention on Fundamental Rights and Freedoms

- ECHR®" under Article 6 para. 2 of the TEU).

Significant revisions to the provisions of the CFSP were carried out through the Treaty
of Lisbon. The TEU was revised to include Title VV on “General Provisions on the Union's
External Action and Specific Provisions on the Common Foreign And Security Policy”, new
articles were added (namely, 10A, 10B, 10C), while Article 11 was amended, and Article 12
was replaced in its entirety.

The consolidated version of the TEU following the Treaty of Lisbon® now includes
Article 11 in Article 21 of the TEU, which reads:

“1. The Union's action on the international scene shall be guided by the principles which have inspired
its own creation, development and enlargement, and which it seeks to advance in the wider world:
democracy, the rule of law, the universality and indivisibility of human rights and fundamental freedoms,

35 EUR-Lex, Treaty of Nice amending the Treaty on European Union, the Treaties establishing the European
Communities and certain related acts, OJ C 80, 10.3.2001, p. 1-87, last accessed on 10.02.2025.

36 EUR-Lex, Charter of Fundamental Right of the European Union, Official Journal of the European Union, C 303,
14 December 2007, last accessed on 10.02.2025.

37 EUR-Lex, Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European
Community, signed at Lisbon, 13 December 2007, (2007/C 306/01), last accessed on 10.02.2025.

38 EUR-Lex, Consolidated version of the Treaty on European Union, OJ C 115, 9.5.2008, p. 1-388, last accessed
on 10.02.2025.
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respect for human dignity, the principles of equality and solidarity, and respect for the principles of the
United Nations Charter and international law. The Union shall seek to develop relations and build
partnerships with third countries, and international, regional or global organisations which share the
principles referred to in the first subparagraph. It shall promote multilateral solutions to common
problems, in particular in the framework of the United Nations.

2. The Union shall define and pursue common policies and actions, and shall work for a high degree of
cooperation in all fields of international relations, in order to: (a) safeguard its values, fundamental
interests, security, independence and integrity; (b) consolidate and support democracy, the rule of law,
human rights and the principles of international law; (c) preserve peace, prevent conflicts and strengthen
international security, in accordance with the purposes and principles of the United Nations Charter,
with the principles of the Helsinki Final Act and with the aims of the Charter of Paris, including those
relating to external borders; (d) foster the sustainable economic, social and environmental development
of developing countries, with the primary aim of eradicating poverty; (e) encourage the integration of all
countries into the world economy, including through the progressive abolition of restrictions on
international trade; (f) help develop international measures to preserve and improve the quality of the
environment and the sustainable management of global natural resources, in order to ensure sustainable
development; (g) assist populations, countries and regions confronting natural or man-made disasters;
and (h) promote an international system based on stronger multilateral cooperation and good global

governance.

3. The Union shall respect the principles and pursue the objectives set out in paragraphs 1 and 2 in the
development and implementation of the different areas of the Union's external action covered by this Title
and by Part Five of the Treaty on the Functioning of the European Union, and of the external aspects of
its other policies. The Union shall ensure consistency between the different areas of its external action
and between these and its other policies. The Council and the Commission, assisted by the High
Representative of the Union for Foreign Affairs and Security Policy, shall ensure that consistency and
shall cooperate to that effect.”

Moreover, Article 207 of the Treaty on the Functioning of the EU (TFEU),® which also
resulted from the Lisbon Treaty and was developed from the Treaty establishing the European
Community, is significant as it states that “/¢/he common commercial policy shall be conducted
in the context of the principles and objectives of the Union’s external action”. This article
together with Articles 3 para. 5 and 21 of the TEU establish the framework for the EU’s role
in the international community: not only shall it respect the principles enshrined in Article 21
para. 1 of the TEU but it will also actively work “through common policies and actions” to
improve the human rights situation through the measures proposed in Article 21 para. 2 of the
TEU.*° The inclusion of human rights clauses in the international agreements concluded by the

EU with other countries, is but one way of carrying out this role.

39 EUR-Lex, Consolidated version of the Treaty on the Functioning of the European Union, last accessed on
10.02.2025.

40 According to Bartels, this constitutes the basis of two separate obligations of the EU: a) a negative obligation,
whereon the EU must refrain from worsening the human rights situation in third countries and b) a positive
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The above signified a shift in the EU’s motivations for including a human rights clause
in trade agreements. No longer was it meant to suspend or terminate these agreements but also
constituted a way of actively seeking to improve the human rights situation in the third country
state.

Following the above developments, in 2009 the Council refined its policy, by adopting
a ‘Common Approach’,*' whereby ‘political clauses’ will constitute a specific tool which the
EU can use to implement its most important external policy objectives, including respect for
human rights, democracy and the rule of law and non-proliferation.*?> According to this
Common Approach, in order to have a comprehensive framework with third countries covering
the main areas of cooperation, including political cooperation, the EU preferred to enter into
framework agreements prior to concluding sector-specific agreements which in principle do

not include political clauses.*®

As noted by Bartels in his relevant 2014 Study:** “the human rights clause has, in
practice, been treated not as a human rights clause but rather as a political clause, with
occasional human rights elements. Indeed, this view of human rights clauses is evident in the
very title of the EU Council’s 2009 policy document on these clauses, which, in a change from

earlier practice, terms them ‘political clauses’. Whether this new description of the human

obligation, whereon the EU must endeavour to improve the human rights situation in third countries. See L.
Bartels, Assessment of the implementation of the human rights clause in international and sectoral agreements,
In Depth Analysis, requested by the European Parliament's Subcommittee on Human Rights, p. 3, last accessed
on 10.02.2025.

41 European Council, Reflection Paper on Political Clauses in Agreements with Third Countries, Doc 7008/09, 27
February 2009 (partially derestricted) as quoted in L. Bartels, The European Parliament's role in relation to
human rights in trade and investment agreements, Study requested jointly by the European Parliament's
Subcommittee on Human Rights and by the Committee on International Trade, February 2014, p. 6, last accessed
on 10.02.2025.

42 European Council, Partial Declassification of document: 10491/1/09 REV 1 RESTREINT UE, 2 June 2009 on
Reflection Paper on Political Clauses in Agreements with Third Countries, Annex, 25.03.2013, last accessed on
10.02.2025.

43 L. Bartels, The European Parliament's role in relation to human rights in trade and investment agreements,
Study requested jointly by the European Parliament's Subcommittee on Human Rights and by the Committee
on International Trade, February 2014, p. 6-7, last accessed on 10.02.2025.

4 Ibid, p.12. In 2023, Bartels notes that it is not legally accurate to describe human rights clauses as ‘political’
even if they have mainly been applied in cases of political disruption (see J. Bartels, Assessment of the
implementation of the human rights clause in international and sectoral agreements, In Depth Analysis,
requested by the European Parliament's Subcommittee on Human Rights, p. 3, footnote 8, last accessed on
10.02.2025)
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rights clauses — which is in fact a misdescription — is a cause or an effect of the EU’s limited

use of these clauses remains an open question.”

In practice, the 2009 policy introduced a preference for including human rights clauses
in framework cooperation agreements and seeking to apply them to all other agreements

concluded by the parties within their overall context.

In 2012, the European Council adopted a strategic framework and action plan for
human rights and democracy.”® Under the EU Strategic Framework on Human Rights, it
pledged:

“The EU will place human rights at the centre of its relations with all third countries, including its
strategic partners. While firmly based on universal norms, the EU’s policy on human rights will be
carefully designed for the circumstances of each country, not least through the development of country
human rights strategies. The EU will always seek constructive engagement with third countries; in this
light, the EU will continue to deepen its human rights dialogues and consultations with partner countries
and will aim to ensure that these dialogues lead to results. The EU will raise human rights issues
vigorously in all appropriate forms of bilateral political dialogue, including at the highest level. In
addition, the EU will work with partner countries to identify areas where EU geographic funding
instruments can be used to support projects which bolster human rights, including support for human

rights education and training. However, when faced with violations of human rights, the EU will make

use of the full range of instruments at its disposal, including sanctions or condemnation. The EU will step

up its effort to make best use of the human rights clause in political framework agreements with third

countries. ”

Indeed, since 2014 the EU adopted new policies on the inclusion of human rights
clauses in partnership agreements as well as financing agreements with third countries*® (more

on this is analysed below).

In 2015, the European Commission issued guidelines for assessing the impact on human
rights of trade-related policy initiatives.*” The guidelines highlighted that the: “Respect for the
Charter of Fundamental Rights in Commission acts and initiatives is a binding legal

4 European Council, Human Rights and Democracy: EU Strategic Framework and EU Action Plan, 11855/12,
25.06.2012, last accessed on 10.02.2025.

4 |, Bartels, Assessment of the implementation of the human rights clause in international and sectoral
agreements, In Depth Analysis, requested by the European Parliament's Subcommittee on Human Rights, p. 3,
last accessed on 10.02.2025.

47 European Commission, Guidelines on the analysis of human rights impacts in impact assessments for trade-
related policy initiatives, 2015, last accessed on 10.02.2025.
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requirement in relation to both internal policies and external action. Checking compliance with

the CFR is therefore an essential element of the analysis of human rights impacts in impact

assessments of trade-related initiatives.”

Thus, the years passed and in a post-Lisbon era the EU has a clear policy for including
human rights clauses in their texts; however, is it an obligation? This question has even been
addressed to the European Court of Justice within the framework of the trade agreements with

third countries.

EU case-law has shown that under Article 3 para. 5 of the TEU, the EU must contribute
to the strict observance and the development of international law. Consequently, when it adopts
an act, it is bound to observe international law in its entirety, including customary international
law, which is binding upon the institutions of the EU.*® To this end, even though international
human rights customary law remains undefined, the core human rights of the Universal
Declaration of Human Rights (UDHR), the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR)

are generally considered to reflect international customary law.*°

Moreover, these human rights are not only contained in the ECHR, yet also in the EU
Charter of Fundamental Rights, which the EU institutions and Member States are bound to
respect even within the framework of the EU’s external action, given that “international
agreements entered into by the Union must be entirely compatible with the Treaties and the
constitutional principles stemming therefrom”.>® Virtue of Article 6 para. 1 of the TEU, the

Charter has the same legal value as the Treaties.

The General Court has even found that within the external action framework, the

European Council “must examine, carefully and impartially, all the relevant facts in order to

48 CJEU, Case C-366/10, ATAA, para. 101. See also Case C-286/90, Poulsen and Diva Navigation [1992] ECR 1-6019,
paras. 9 and 10 and Case C-162/96 Racke [1998] ECR I-3655, paras. 45 and 46.

4 In fact, recently the EU submitted a Written Statement before the International Court of Justice, in the
framework of a request for an Advisory Opinion on the Obligations of States in Respect of Climate Change, which
noted that: “222. The chapeau of the questions referred to the Court mentions human rights instruments among
the instruments to which the Court should have regard when replying to the questions. These are the Universal
Declaration on Human Rights (UDHR), the International Covenant on Civil and Political Rights (ICCPR), the
International Covenant on Economic, Social and Cultural Rights (ICESCR). In addition, the Request refers to the
United Nations Charter, the provision of which refer to human rights. 223. The provisions of these instruments
are generally accepted as reflecting customary international law [...].”, see ICJ, Obligations of States in Respect
of Climate Change, Request for an Advisory Opinion, Written Statement of the European Union, 22.03.2024, last
accessed on 10.02.2025.

50 See CJEU, Opinion 1/17, CETA, 30.04.2019, para. 165, last accessed on 10.02.2025.
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ensure that the production of goods for export is not conducted to the detriment of the

population of the territory concerned, or entails infringements of fundamental rights,

including, in particular, the rights to human dignity, to life and to the integrity of the person

(Articles 1 to 3 of the Charter of Fundamental Rights), the prohibition of slavery and forced
labour (Article 5 of the Charter of Fundamental Rights), the freedom to choose an occupation
and right to engage in work (Article 15 of the Charter of Fundamental Rights), the freedom to
conduct a business (Article 16 of the Charter of Fundamental Rights), the right to property
(Article 17 of the Charter of Fundamental Rights), the right to fair and just working conditions
and the prohibition of child labour and protection of young people at work (Articles 31 and 32
of the Charter of Fundamental Rights)”.>* This was the General Court’s way of introducing an

obligation for an ex ante human rights impact assessment.

An obligation for an ex ante human rights impact assessment for trade agreements has
even been supported by the European Parliament, as well as the European Ombudsman, who
in the event of the negotiation of an agreement with Vietnam, has held that even though there
is no express and legally binding requirement to carry out a human rights impact assessment
concerning a relevant trade agreement, such an obligation could be derived from the spirit of
Article 21 paras. 1 and 2 of the TEU in conjunction with Article 207 of the TFEU.>?

In light of all the above, perhaps it is incorrect to say that Articles 3 para. 5 and 21 of
the TEU and Article 207 TFEU established the framework for the EU’s role in the international
community. Instead, this also constitutes a framework for determining the obligations of the
EU during its external action: a) a negative obligation, whereon the EU must refrain from
worsening the human rights situation in third countries and b) a positive obligation, whereon
the EU must endeavour to improve the human rights situation in third countries.>® Therefore,
the inclusion of human rights clauses in trade agreements, is not an obligation per se but a

means for the EU to fulfil these obligations.

51CJEV, T-512/12, Front Polisario v. Council, Judgement of the General Court, 10.12.2015, para. 228, last accessed
on 10.02.2025.

52 European Ombudsman, Decision in Case 1409/2014/MHZ on the European Commission's failure to carry out
a prior human rights impact assessment of the EU-Vietnam free trade agreement, para. 11.

53 See L. Bartels, Assessment of the implementation of the human rights clause in international and sectoral
agreements, In Depth Analysis, requested by the European Parliament's Subcommittee on Human Rights, 2023,
p. 3, last accessed on 10.02.2025.
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This brings us to the next section of the present Chapter, which examines the type of

treaties that so far have included human rights clauses in their texts.

2.2. International EU Agreements and their relationship with human
rights

Article 47 of the TEU and Article 216 of the TFEU with regards to the EU’s external
action allow the EU to conclude agreements with one or more third countries or with
international organizations. The EU can negotiate international agreements under three
different types of competences: exclusive competences, competences to ‘support, coordinate
or supplement’ the actions of the Member States, and shared competences.>* Agreements
negotiated by the EU that include provisions outside its exclusive competences should be
concluded as ‘mixed’ and must be ratified following not only the procedures set out in the EU

treaties (Article 218 TFEU), but also the national ratification procedures of the Member States.

The EU has entered into trade agreements with various countries and regions around
the world. Currently, there are agreements in force with 78 countries, while as of January 2025
there are pending negotiations for Free Trade Agreements with various regions and countries,
including the USA, Canada, ASEAN States, India, Australia and Latin American States
(MERCOSUR).*® Economic Partnership Agreements are also pending with African, Pacific
and Caribbean States.>® The European Parliamentary Research Service (EPRS) had prepared
the below graph to demonstrate the types of trade agreements and human rights clause they

include:®’

54 p. Conconi, C. Hergheliegu & L. Puccio, EU Trade Agreements: To Mix or Not to Mix, That Is the Question, EU
Trade Agreements: To Mix or Not to Mix, That Is the Question’, 55 Journal of World Trade 2021, pp.231-260, p.
231-232.

55 European Commission, DG Trade, Negotiations and agreements, last accessed on 10.02.2025.

%6 European Commission, Overview of Economic Partnership Agreements, last accessed on 10.02.2025.

57 EPRS, Types of trade agreements and the human rights clause, 2019, last accessed on 10.02.2025.
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The above chart demonstrates that there are Regional Trade Agreements that can be
distinguished into two categories: those that are focused mainly on trade and related issues and
those that are comprehensive agreements including free trade provisions. Of these regional
agreements, some contain reference to a human rights clause within a framework agreement
while others include a human rights clause within a stand-alone agreement. Human rights
clauses are also noted within comprehensive agreements that include trade cooperation but no

free trade provisions.

The EU itself classifies trade agreements between the EU and third countries based on
their content as Economic Partnership Agreements (EPAS), Free Trade Agreements (FTAS),
Association Agreements (AAs).%® As noted in the previous sections, since the adoption of the
‘Common Approach Policy’, human rights clauses have been regularly included in framework
cooperation agreements, also known as Partnership and Cooperation Agreements (PCAS) or
Strategic Partnership Agreements (SPAs), with ‘linkage’ clauses to various agreements
between the EU and its partners, including on trade and investment, i.e. a clause referencing
the human rights clause within the framework agreement or vice versa.*® Below is a analysis

on the type of agreements that have been concluded by the EU with third countries.

8 European Commission, Trade, Non-EU Markets, last accessed on 10.02.2025; European Council, EU Trade
Agreements, last accessed on 10.02.2025.

59|, Zamfir, Human rights in EU trade agreements - The human rights clause and its application, EPRS Briefing,
July 2019, p. 4-5, last accessed on 10.02.2025.
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2.2.1. Partnership and Cooperation Agreements (PCAs) or Strategic
Partnership Agreements (SPA)

The EU has entered into political agreements with an intention to provide a basis for
political dialogue, to provide support to countries in order to strengthen their democracies and
develop their economies, to ease their transition to a market economy, encourage trade and
investment. In some cases, the partnership allows for cooperation in the legislative, economic,
social, financial, scientific, civil, technological and cultural fields. These partnership
agreements appear under a variety of names, with the most common being ‘Partnership and
Cooperation Agreements’ or ‘Strategic Partnership Agreements’ or even ‘Comprehensive and

Enhanced Agreements’.

The EU has concluded the following PCAs, SPAs or even enhanced partnership
agreements with Southern Caucasian and Central Asian countries: Armenia,®® Azerbaijan,%!

Kazakhstan,%? Kyrgyzstan (Kyrgyz Republic),%® Russia,®* Uzbekistan® and Tajikistan.%® A

60 EUR-Lex, Comprehensive and enhanced Partnership Agreement between the European Union and the
European Atomic Energy Community and their Member States, of the one part, and the Republic of Armenia, of
the other part (OJ L 23, 26.1.2018, pp. 4-466), last accessed on 10.02.2025.

61 EUR-Lex, Partnership and Cooperation Agreement between the European Communities and their Member
States, of the one part, and the Republic of Azerbaijan, of the other part (OJ L 246, 17.9.1999, pp. 3-51), last
accessed on 10.02.2025.

62 EUR-Lex, Enhanced Partnership and Cooperation Agreement between the European Union and its Member
States, of the one part, and the Republic of Kazakhstan, of the other part (OJ L 29, 4.2.2016, p. 3-150), last
accessed on 10.02.2025.

63 EUR-Lex, Partnership and Cooperation Agreement establishing a partnership between the European
Communities and their Member States, of the one part, and the Kyrgyz Republic, of the other part (OJ L 196,
28.7.1999, pp. 48-89), last accessed on 10.02.2025.

64 EUR-Lex, Agreement on partnership and cooperation establishing a partnership between the European
Communities and their Member States, of one part, and the Russian Federation, of the other part (OJ L 327,
28.11.1997, pp. 3-69), last accessed on 10.02.2025.

65 EUR-Lex, Partnership and Cooperation Agreement establishing a partnership between the European
Communities and their Member States, of the one part, and the Republic of Uzbekistan, of the other part (OJ L
229, 31.8.1999, pp. 3-52), last accessed on 10.02.2025.

66 EUR-Lex, Partnership and Cooperation Agreement establishing a partnership between the European
Communities and their Member States, of the one part, and the Republic of Tajikistan, of the other part (OJ L
350, 29.12.2009, pp. 3-51), last accessed on 10.02.2025.
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number of the above countries are also partners in the EU’s Neighbourhood Policy (ENP) for

which the agreements provide the basis for its implementation.®’

These agreements share common characteristics and similar formats including the

following provisions on:®

- General principles: concerning respect for democracy, the principles of international
law and human rights. The market economy is also an objective set out in all the
agreements. Other principles outlined as central to the agreements are the rule of law
and good governance; the fight against corruption and different forms of transnational
organised crime and terrorism; the promotion of sustainable development; and effective
multilateralism.

- Establishment of bilateral political dialogue: aiming to encourage converging positions
on international issues of mutual concern and to cooperate for stability, security and
compliance with democracy and human rights.

- Justice, freedom and security: with priorities that include consolidation of the rule of
law and strengthening institutions at all levels of administration in general, law
enforcement and the administration of justice in particular; increasing dialogue and
cooperation on migration, asylum and border management; combating organised crime
and money laundering.

- Trade and trade-related matters: the EU and the respective country accord one another
most favoured nation treatment. Protection of intellectual, industrial and commercial
property is also foreseen.

- Economic and sectoral cooperation: can cover a wider range of fields and sectors with
the goal of a gradual alignment with EU laws and practices and, where relevant, with
international norms and standards. Sectors may include, inter alia, the environment,
cooperation in employment, social policy and equal opportunities, civil society

cooperation, etc.

67 EEAS, European Neighbourhood Policy, last accessed on 10.02.2025. The ENP was launched in 2004 to foster
stability, security and prosperity in the EU's neighbouring regions, both in the South and in the East. In 2015, the
High Representative and the European Commission adopted the ENP Review, which brought a change to the
cooperation framework and proposed ways to build more effective partnerships in the neighbourhood. This
partnership is based on shared values, the promotion of democracy, rule of law, respect for human rights and
social cohesion. The reviewed ENP also adds 3 joint priorities for cooperation on economic development for
stabilisation; security; and migration and mobility.

58 EUR-Lex, Summary of EU Legislation, Partnership and Cooperation Agreements (PCAs): Russia, the Southern
Caucasus and Central Asia, last accessed on 10.02.2025.
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The EU has also concluded PCAs with India (1994),%° the Andean Community
(1998),”° Yemen (1998),"* Iraq (2012),”2 Central America (2014),” and Cuba (2016).”* In lieu
of the EU’s new ‘Common Approach’ which put forward a preference for including human
rights and democracy clauses in ‘framework’ cooperation agreements with third countries,
framework agreements were also concluded with South Korea (2013),” Canada (2016),"®
Vietnam (2016),”” New Zealand (2016),”® Afghanistan (2017),”® Australia (2017),%° Mongolia

69 EUR-Lex, Cooperation Agreement between the European Community and the Republic of India on partnership
and development - Declaration of the Community concerning tariff adjustments - Declarations of the Community
and India, OJ L 223, 27.8.1994, p. 24-34, last accessed on 10.02.2025.

70 EUR-Lex, Framework Agreement on Cooperation between the European Economic Community and the
Cartagena Agreement and its member countries, namely the Republic of Bolivia, the Republic of Colombia, the
Republic of Ecuador, the Republic of Peru and the Republic of Venezuela (OJ L 127, 29.4.1998, pp. 11-25), last
accessed on 10.02.2025.

71 EUR-Lex, Cooperation Agreement between the European Community and the Republic of Yemen (0OJ L 72,
11.3.1998, pp. 18-29), last accessed on 10.02.2025.

72 EUR-Lex, Partnership and Cooperation Agreement between the European Union and its Member States, of
the one part, and the Republic of Iraqg, of the other part (OJ L 204, 31.7.2012, pp. 20-130), last accessed on
10.02.2025.

73 EUR-Lex, Political Dialogue and Cooperation agreement between the European Community and its Member
States, of the one part, and the Republics of Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua and
Panama, of the other part (OJ L 111, 15.4.2014, pp. 6-28), last accessed on 10.02.2025.

74 EUR-Lex, Political Dialogue and Cooperation Agreement between the European Union and its Member States,
of the one part, and the Republic of Cuba, of the other part (OJ L 3371, 13.12.2016, pp. 3-40), last accessed on
10.02.2025.

75 EUR-Lex, Framework Agreement between the European Union and its Member States, on the one part, and
the Republic of Korea, on the other part (OJ L 20, 23.1.2013, pp. 2-24), last accessed on 10.02.2025.

76 European Council, Strategic Partnership Agreement between the European Union and its Member States, of
the one part, and Canada, of the other part, 5368/2/16 REV 2, 05.08.2016, last accessed on 10.02.2025.

77 EUR-Lex, Framework Agreement on Comprehensive Partnership and Cooperation between the European
Union and its Member States, of the one part, and the Socialist Republic of Viet Nam, of the other part, OJ L 329,
3.12.2016, pp. 8-42, last accessed on 10.02.2025.

78 EUR-Lex, Partnership Agreement on Relations and Cooperation between the European Union and its Member
States, of the one part, and New Zealand, of the other part, OJ L 321, 29.11.2016, pp. 3-30, last accessed on
10.02.2025.

72 EUR-Lex, Cooperation Agreement on Partnership and Development between the European Union and its
Member States, of the one part, and the Islamic Republic of Afghanistan, of the other part, OJ L 67, 14.3.2017,
p. 3—30, last accessed on 10.02.2025.

80 EUR-Lex, Framework Agreement between the European Union and its Member States, of the one part, and
Australia, of the other part, OJ L 237, 15.9.2017, pp. 7-35, last accessed on 10.02.2025.
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https://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=celex:22013A0123%2801%29
https://data.consilium.europa.eu/doc/document/ST-5368-2016-REV-2/en/pdf
https://data.consilium.europa.eu/doc/document/ST-5368-2016-REV-2/en/pdf
https://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=celex:22016A1203%2802%29
https://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=celex:22016A1129%2801%29
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A22017A0314%2801%29&qid=1738521586799
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A22017A0314%2801%29&qid=1738521586799
https://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=celex:22017A0915%2801%29

(2017),8t The Philippines (2017),% Japan (2018),%® Singapore (2018),34 the UK (2021),%
Malaysia (2022),% Thailand (2022),%” Chile (2023)% and the Organisation of African
Caribbean and Pacific States - OACPS (the Samoa Agreement of 20238° which replaced the

Cotonou Agreement).

All the above agreements mention human rights in their preambles as well as in their
text, though not in a uniform way. This will be analysed in the following Chapter. The above
framework agreements also pave the way for the signing of Economic Partnership Agreements,

Free Trade Agreements, Investment Agreements, etc.

81 EUR-Lex, Framework Agreement on Partnership and Cooperation between the European Union and its
Member States, of the one part, and Mongolia, of the other part (OJ L 326, 9.12.2017, pp. 7-35), last accessed
on 10.02.2025.

82 EUR-Lex, Framework Agreement on Partnership and Cooperation between the European Union and its
Member States, of the one part, and the Republic of the Philippines, of the other part (OJ L 343, 22.12.2017, pp.
3-32), last accessed on 10.02.2025.

83 EUR-Lex, Strategic Partnership Agreement between the European Union and its Member States, of the one
part, and Japan, of the other part, OJ L 216, 24.8.2018, pp. 4—22, last accessed on 10.02.2025.

8 EUR-Lex, Proposal for a Council Decision on the signing, on behalf of the Union, of the Partnership and
Cooperation Agreement between the European Union and its Member States, of the one part, and the Republic
of Singapore, of the other part, COM/2014/070 final - 2014/0036 (NLE), as adopted by Council Decision (EU)
2018/1047 of 16 July 2018 on the signing, on behalf of the Union, of the Partnership and Cooperation Agreement
between the European Union and its Member States, of the one part, and the Republic of Singapore, of the
other part, ST/7322/2018/INIT, last accessed on 10.02.2025.

85 EUR-Lex, Trade and cooperation agreement between the European Union and the European Atomic Energy
Community, of the one part, and the United Kingdom of Great Britain and Northern Ireland, of the other part
(OJ L 149, 30.4.2021, pp. 10-2539), last accessed on 10.02.2025.

8 EUR-Lex, Framework Agreement on Partnership and Cooperation between the European Union and its
member states, of the one part, and the Government of Malaysia, of the other part [pending publication]. See
also Council Decision (EU) 2022/1987 of 13 October 2022 on the signing, on behalf of the Union, of the
Framework Agreement on Partnership and Cooperation between the European Union and its Member States,
of the one part, and the Government of Malaysia, of the other part (0J L 273, 21.10.2022, pp. 1-2), last accessed
on 10.02.2025.

87 EUR-Lex, Framework Agreement on Comprehensive Partnership and Cooperation between the European
Union and its Member States, of the one part, and the Kingdom of Thailand, of the other part,
ST/11910/2022/INIT, OJ L 330, 23.12.2022, p. 72-108, last accessed on 10.02.2025.

88 EUR-Lex, Advanced Framework Agreement between the European Union and its Member States, of the one
part, and the Republic of Chile, of the other part, ST/11670/2023/INIT, OJ L, 2024/1759, 30.7.2024 (has not yet
entered into force), last accessed on 10.02.2025.

8 EUR-Lex, Partnership Agreement between the European Union and its Member States, of the one part, and
the Members of the Organisation of African, Caribbean and Pacific States, of the other part,
ST/8372/2023/REV/1, OJ L, 2023/2862, 28.12.2023, last accessed on 10.02.2025.
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https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex:52014PC0070
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A22022A1223%2801%29&qid=1738519988046
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L_202401759
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=OJ:L_202302862
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2.2.2. Economic Partnership Agreements — EPAs

Economic Partnership Agreements are trade and development agreements negotiated
between the EU and African, Caribbean and Pacific countries and regions, the ACP. They focus
mainly on development taking into account their socio-economic circumstances and providing

assistance for these countries to benefit from the agreements.

The previous section examined how the fourth Lomé Convention introduced a human
rights clause. Since the Lomé Convention, the EU has granted non-reciprocal trade preferences
to ACP countries. The Lomé Convention was replaced by the Cotonou Agreement® which
introduced Economic Partnership Agreements (EPAS); a new scheme that took effect in 2008.
The Cotonou provided for reciprocal trade agreements. This means that not only does the EU
provide duty-free access to its markets for ACP exports, but that ACP countries reciprocate by

also providing duty-free access to their own markets for EU exports.

Given the individual situation and developmental level of each ACP country, the
Cotonou Convention provided a differentiation principle whereby not all ACP countries were
obliged to open their markets to EU products after 2008. The Convention allowed the group of
least developed countries to either continue cooperation under the arrangements made in Lomé
or the “Everything But Arms” Regulation.®! In essence, the ACP countries benefited from long
transition periods to partially allow access to EU imports while providing protection for
sensitive sectors. However, to benefit from the lower import duties into the EU the products

were required to fulfil the rules of origin in the agreement.®?

EPAs were negotiated after the signing in 2000 of the Cotonou Partnership Agreement
and as of April 2020, the ACP Group of States became the Organisation of African, Caribbean
and Pacific States (OACPS). After two years of negotiations a renewed partnership agreement

9 EUR-Lex, 2000/483/EC: Partnership agreement between the members of the African, Caribbean and Pacific
Group of States of the one part, and the European Community and its Member States, of the other part, signed
in Cotonou on 23 June 2000 - Protocols - Final Act—, 0J L317, 15.12.2000, p. 3—353, last accessed on 10.02.2025.

91 EUR-Lex, Regulation (EU) No 978/2012 of the European Parliament and of the Council of 25 October 2012
applying a scheme of generalised tariff preferences and repealing Council Regulation (EC) No 732/2008, last
accessed on 10.02.2025. The EBA trade preferential scheme was adopted in 2001 for the 49 least developed
countries. It grants duty- and quota-free access for almost all products, except arms and ammunition and is
currently regulated by Regulation (EU) 978/2012.

92 European Commission, Trade, Economic Partnerships, last accessed on 10.02.2025.
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was drafted in April 2021 and on 15.11.2023 the Samoa Agreement® was signed taking effect
as of 01.01.2024.%

According to the European Commission®® the EPAs are ‘tailor-made’ to suit specific
country and regional circumstances; are WTO-compatible, but go beyond conventional free-
trade agreements, focusing on ACP development, taking account of their socio-economic
circumstances and including co-operation and assistance to help ACP countries benefit from
the agreements; provide scope for wide-ranging trade co-operation on areas such as sanitary
norms and other standards; have joint institutions that monitor the implementation of the
agreements and address trade issues in a cooperative way; and are designed to be drivers of
change that will contribute to reform and good economic governance, thereby helping ACP

partners attract investment and boost their economic growth.

Seven Economic Partnership Agreements are in force with 32 out of 79 ACP countries®
(i.e. Central Africa,® West Africa,® Eastern and Southern Africa (ESA),% East-African
Community (EAC),'%° South African Development Community (SADC) EPA Group,'%* EU-

93 EUR-Lex, Partnership Agreement between the European Union and its Member States, of the one part, and
the Members of the Organisation of African, Caribbean and Pacific States, of the other part,
ST/8372/2023/REV/1, OJ L, 2023/2862, 28.12.2023, last accessed on 10.02.2025.

9 See for a history of the ACP-EU partnership: OACPS-EU Joint Parliamentary Assembly, History, last accessed
on 10.02.2025.

% European Commission, Trade, Development and Sustainability, Economic Partnerships, last accessed on
10.02.2025.

% CIRCABC, Overview of Economic Partnership Agreements, updated 15.01.2025, last accessed on 10.02.2025.

97 Cameroon signed the EPA between the EU and Central Africa as the only country in the region on 15.01.20009.
%8 EPAs with Cote d’Ivoire and Ghana provisionally apply. A regional EPA is still under negotiation.

% 1n 2009 Mauritius, Seychelles, Zimbabwe and Madagascar signed an interim Economic Partnership Agreement
(EPA). The Agreement is applied provisionally since 14.05.2012. The European Parliament gave its consent on
17.01.2013. The provisional application for Comoros started on 07.02.2019.

100 On 01.09.2016, Kenya and Rwanda signed the Economic Partnership Agreement between the East African
Community and the EU. All EU Member States and the EU have also signed the Agreement. All EAC members
need to sign and ratify the EPA for the agreement to be implemented. In February 2021, the EAC leaders decided
to give green light to its members wishing to engage with the EU with a view to implementing the EAC-EU EPA
based on the principle of variable geometry. Kenya submitted a formal request to implement this agreement
bilaterally. The EU-Kenya EPA entered into force on 01.07.2024.

101 0n 15.07.2014, the EPA negotiations were successfully concluded in South Africa. The agreement was signed

by the EU and the SADC EPA group on 10.06.2016 and the European Parliament gave its consent on 14.09.2016.
Pending ratification by all EU Member States, the agreement came provisionally into force as of 10.10.2016. The
provisional application for Mozambique started on 04.02.2018. On 26.07.2022, the EU-SADC EPA Joint Council
adopted the decision on Angola’s Accession to the EU SADC EPA, enabling Angola to start negotiations for
accession to the EU-SADC EPA
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Angola SIFA,'% Caribbean,!®® Pacific,'® African Union'®). These include 14 Caribbean
countries, 14 African countries and four Pacific countries. Another 21 countries have
concluded regional EPA negotiations that are yet to be implemented and accession to existing

regional EPAs remains open to other countries.1%

A 2017 study, carried out in light of the expiration of the Cotonou Agreement in 2020,
examined human rights provisions in the EPAs.1%” The study found that all EPAs referred to
the humans rights clause of the Cotonou Agreement, albeit in different ways with the exception
of the Central Africa EPA, which did not cite the Cotonou'® and EPAs with Céte d’Ivoire and
Ghana which included in the recital ‘reaffirm [...] the [parties’] commitment to the respect of
human rights, to democratic principles and to the rule of law, which constitute the essential
elements of the Cotonou Agreement’. On the other hand, all the EPAs and interim EPAs
referred to ‘appropriate measures’ adopted under the Cotonou Agreement, albeit again in

different ways.

The above study is crucial, especially in light of the Samoa Agreement - which replaced

the Cotonou agreement - and its Article 50 para. 6 which states that “The Parties to the

102 The European Union concluded negotiations with Angola on a Sustainable Investment Facilitation Agreement
on 18.11.2022. The agreement was concluded on 04.03.2024 and entered into force on 01.09.2024.

103 The EU-CARIFORUM EPA was signed in October 2008 and approved by the European Parliament in March
2009. The countries that have signed are: Antigua and Barbuda, the Bahamas, Barbados, Belize, Dominica,
Grenada, Guyana, Jamaica, Saint Lucia, Saint Vincent and the Grenadines, Saint Kitts and Nevis, Suriname,
Trinidad and Tobago, and the Dominican Republic. However, Bahamas, Jamaica, Haiti, Suriname and Trinidad
and Tobago have yet to ratify the agreement (as has Hungary from the EU side).

104 The EU and Papua New Guinea (PNG) signed the interim EPA on 30.07.2009 and Fiji on 11.12.2009. Samoa
and Solomon Islands acceded to the EPA on 21.12.2018 and 17.05.2020, respectively. Accession processes are
underway with Federated States of Micronesia, Niue, Timor-Leste, Tonga, Tuvalu and Vanuatu.

105 Currently under negotiation. At the EU-African Union (AU) Commission-to-Commission meeting that took
place in Brussels in November 2022, both Commissions agreed to set up a High-Level Dialogue (HLD) on
economic integration with a view to strengthening trade relations and sustainable investment between the two
continents. The first meeting of the HLD took place on 14.10.2024 in Addis Abeba and a second meeting should
be held during the second half of 2025.

106 For more information see European Commission, Trade, Development and Sustainability, Economic
Partnerships, last accessed on 10.02.2025.

107 |, Bartels, Human rights provisions in Economic Partnership Agreements in light of the expiry of the Cotonou
Agreement in 2020, requested by the European Parliament's Committees on Development (DEVE) and on
International Trade (INTA), 17.03.2017, last accessed on 10.02.2025.

108 The Recital does however mention: “CONSIDERING the importance attached by the Parties to the principles
of the United Nations Charter, particularly the observance of human rights;”, see European Council, Economic
partnership agreement between the West African States, the Economic Community of West African States
(ECOWAS) and the West African Economic and Monetary Union (UEMOA), of the one part, and the European
Union and its Member States, of the other part, 13370/14, Interinstitutional File: 2014/0265 (NLE), 03.12.2014,
last accessed on 10.02.2025.
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respective EPAs agree that the references contained therein to the provisions on appropriate
measures in the Cotonou Agreement are understood as references to the corresponding
provisions in this Agreement.” The next Chapter will examine how the human rights clause of
the Cotonou Agreement has been explicitly or implicitly included in EPAS so far.

2.2.3. Free Trade Agreements (FTAS)

The Free Trade Agreements (FTAs) concluded by the EU are usually bilateral
agreements aimed to a) remove or reduce tariffs and other obstacles for import and export of
goods and b) improve conditions for the import and export of services and investments.
Currently, the EU has a significant number of FTAs, while new ones are under negotiation.
Rules of origin apply through FTAs meaning that in order for the preferences of a free trade
agreement to apply, the products need to originate in the countries that are part of the

agreement.
The following FTAs have been concluded by the EU:

EU-Canada CETA;'® EU-Central America;!*® EU-Chile Interim Trade Agreement;*!
EU-Colombia-Peru-Ecuador Trade Agreement;!'? EU-Japan EPA;!® EU-Mexico Global

109 See European Commission, Trade, EU-Canada Comprehensive Economic and Trade Agreement (CETA), last
accessed on 10.02.2025. Provisionally in force since 2017, meaning that most of its provisions are applied.

110 The trade pillar of the EU-Central America Association Agreement has been provisionally applied since
01.08.2013 with Honduras, Nicaragua and Panama, since 01.10.2013 with Costa Rica and El Salvador, and since
10.12.2013 with Guatemala. It reduces tariffs and increases the efficiency of customs procedures. EUR-Lex,
Agreement establishing an Association between the European Union and its Member States, on the one hand,
and Central America on the other, OJ L 346, 15.12.2012, p. 3—2621, last accessed on 10.02.2025.

111 Enters into force on 01.02.2025. See European Commission, Trade, EU-Chile: Text of the agreement, last
accessed on 10.02.2025.

112 FUR-Lex, Trade Agreement between the European Union and its Member States, of the one part, and
Colombia and Peru, of the other part, OJ L 354, 21.12.2012, p. 3—2607, last accessed on 10.02.2025. The EU’s
comprehensive trade agreement with Colombia and Peru has been provisionally applied with Peru since 01.03.
2013 and with Colombia since 01.08 2013. On 01.01. 2017, Ecuador also joined the agreement. See also:
European Commission, Trade, Andean Community, last accessed on 10.02.2025.

113 EUR-Lex, Consolidated text: Agreement between the European Union and Japan for an Economic Partnership,
last accessed on 10.02.2025. Even though the agreement is named ‘economic partnership agreement’ it is in
fact categorized by the EU as an FTA, due to the tariff related provisions. The EU and Japan's Economic
Partnership Agreement entered into force on 01.02.2019. The EU-Japan Economic Partnership Agreement
reduces trade barriers that European firms face when exporting to Japan and helps them to better compete in
this market. See also: European Commission, Trade, EU-Japan agreement chapter-by-chapter, last accessed on
10.02.2025.
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Agreement;'** EU-New Zealand FTA;'® EU-Singapore FTA;!® EU-South Korea FTA;" EU-
UK Trade and Cooperation Agreement;!'® EU-Vietham Free Trade Agreement;!®
Switzerland;'?° and the Western Balkans.!?

Usually, individual FTAs contain a link to their broader political framework agreements
and the human rights clause contained therein. This will be extensively analysed in the next
section. It should be noted however, that the FTA between the EU and Colombia/Ecuador/Peru
IS an exception, as a stand-alone agreement with a human rights clause, given that it is directly
incorporated within the agreement itself without any link to a framework agreement.

114 EUR-Lex, Economic Partnership, Political Coordination and Cooperation Agreement between the European
Community and its Member States, of the one part, and the United Mexican States, of the other part - Final Act
— Declarations, OJ L 276, 28.10.2000, p. 45-80, last accessed on 10.02.2025. In 2016, the EU and Mexico decided
to modernise the EU-Mexico Global Agreement. On 17.01.2025, the EU announced the conclusion of
negotiations on a modernised Global Agreement with Mexico. See European Commission, EU Trade
relationships by country/region, Mexico, last accessed on 10.02.2025.

115 EUR-Lex, Free Trade Agreement between the European Union and New Zealand, OJ L, 2024/866, 25.3.2024,
last accessed on 10.02.2025. The EU-New Zealand Free Trade Agreement was signed on 09.07.2023 and entered
into force on 01.05.2024.

116 EUR-Lex, Free Trade agreement between the European Union and the Republic of Singapore,
ST/7972/2018/ADD/5, OJ L 294, 14.11.2019, p. 3-755, last accessed on 10.02.2025. The EU-Singapore FTA was
signed on 19.10.2018 and entered into force on 21.11.2019.

117 EUR-Lex, Free trade Agreement between the European Union and its Member States, of the one part, and
the Republic of Korea, of the other part, OJ L 127, 14.5.2011, p. 1-1426, last accessed on 10.02.2025,
provisionally applied since July 2011 and formally ratified in December 2015. The FTA was the EU’s first with an
Asian country and the first to include a chapter on trade and sustainable development. To complement the FTA,
the EU and the Republic of Korea launched negotiations for a digital trade agreement on 31 October 2023, see
European Commission, Trade, EU Trade relationships by country/region, South Korea, last accessed on
10.02.2025.

118 EUR-Lex, Trade and Cooperation Agreement between the European Union and the European Atomic Energy
Community, of the one part, and the United Kingdom of Great Britain and Northern Ireland, of the other part,
Replaces ab initio 22020A1231(01), OJ L 149, 30.4.2021, p. 10-2539, last accessed on 10.02.2025.

119 EUR-Lex, Free Trade Agreement between the European Union and the Socialist Republic of Viet Nam,
ST/6051/2019/INIT, OJ L 186, 12.6.2020, p. 3—1400, last accessed on 10.02.2025. The FTA entered into force on
01.08.2020.

120 EUR-Lex, Consolidated text: Agreement between the European Economic Community and the Swiss
Confederation, last accessed on 10.02.2025. First signed in 1972, the EU-Switzerland FTA is the cornerstone of
EU-Swiss trade relations.

121 Since the launch of the Stabilisation and Association Process, the EU has progressively concluded bilateral
FTAs —referred to as "Stabilisation and Association Agreements" (SAAs) with each of the Western Balkan
partners: Albania (2009), North Macedonia (2004), Montenegro (2010), Serbia (2013), Bosnia and Herzegovina
(2015) and Kosovo (2016). The SAAs established a free-trade area for a transitional period, ended for all but
Kosovo (which ends in 2026). See: European Commission, Trade, EU Trade relationships by country/region,
Western Balkans, last accessed on 10.02.2025.
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2.2.4. Association Agreements (AAs)

Association agreements cover many policy areas, foremost of which is that of economic
cooperation. The EU generally enters into such agreements on the basis of Article 217 of the

TFEU with countries that belong to any of the following three categories:*??

- countries that have a special historical bond with EU member states
- members of the European Free Trade Area (EFTA)
- prospective members of the European Union

Specifically, since the launch of the Stabilisation and Association Process (2000),?3
the EU has progressively concluded bilateral ‘Stabilisation and Association Agreements’
(SAAs) with each of the Western Balkan partners:'?* Albania (2009), North Macedonia (2004),
Montenegro (2010), Serbia (2013), Bosnia and Herzegovina (2015) and Kosovo (2016).

Apart from the above, the following AAs have also been concluded:'?® EU-Algeria
Association Agreement (2005); EU-Egypt Association Agreement (2004); EU-Faroe Islands
Free Trade Agreement (1997); EU-Israel Association Agreement (2000); EU-Jordan
Association Agreement (2002); EU-Lebanon Association Agreement (2002); EU-Palestine
Interim Association Agreement (1997); and the EU-Tunisia Association Agreement (1995).

Association agreements are commonly stand-alone agreements.

In this context, there also is the European Economic Area (EEA) Agreement?2?® between
27 EU member states and three European Free Trade Association (EFTA) nations: Iceland,

Liechtenstein, and Norway, which are brought into the EU’s internal market, guaranteeing the

122 Eyropean Parliament, Library Briefing, EU Association Agreements: Common patterns and specific
characteristics, 19.07.2012, last accessed on 10.02.2025.

123 EUR-Lex, Communication from the Commission to the Council and the European Parliament on the
stabilisation and association process for countries of South-Eastern Europe - Bosnia and Herzegovina, Croatia,
Federal Republic of Yugoslavia, former Yugoslav Republic of Macedonia and Albania, COM/99/0235 final,
26.05.1999, last accessed on 10.02.2025.

124 For a list of the agreements: EUR-Lex, Summaries of EU Legislation, The stabilisation and association process,
last accessed on 10.02.2025.

125 Eyropean Commission, Access2Markets, Association Agreement, last accessed on 10.02.2025.

126 EUR-Lex, Agreement on the European Economic Area - Final Act - Joint Declarations - Declarations by the
Governments of the Member States of the Community and the EFTA States - Arrangements - Agreed Minutes -
Declarations by one or several of the Contracting Parties of the Agreement on the European Economic Area, OJ
L1,3.1.1994, p. 3-522, last accessed on 10.02.2025.
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freedom of movement for goods, services, people and capital, as well as unified related policies
(competition, transport, energy, economic and monetary cooperation).?” The same rules and
conditions apply to all businesses within the EEA. EU legislation relating to the internal market
is part of EEA countries’ legislation. It does not contain a human rights clause; however, it

does refer to human rights in its first recital.

In light of the above, it is also important to note the pan-Euro-Mediterranean system
which allows for diagonal cumulation (i.e. cumulation between two or more countries) between
the EU, EFTA countries, Turkey, the Western Balkans, the Faroe Islands, Ukraine, Moldova,
Georgia and any country that signed the Barcelona Declaration of 1995 (the founding act of a
comprehensive partnership between the European Union (EU) and twelve countries in the
Southern Mediterranean).!?®

The system was originally based on a network of Free Trade Agreements with identical
origin protocols. These individual origin protocols have been progressively replaced by a
reference to the Regional Convention on pan-Euro-Mediterranean preferential rules of
origin (PEM Convention),!?® which was established in 2011 to provide a more unified
framework for origin protocols (though human rights are not included in the convention).

With two exceptions, all the Euro-Mediterranean association agreements include a
clause which refer to the full spectrum of human rights and principles set out in the Universal
Declaration of Human Rights. The exceptions are the agreements with Algeria and Morocco,
which do not refer to this Declaration.

2.3. Human Rights in other Agreements

Since 2014 the EU has also adopted new policies for the inclusion of human rights
clauses in Sustainable Fisheries’ Partnership Agreements and related protocols, even in

investment and financing agreements with third countries:

127 European Commission, Access2Markets, European Economic Area (EEA) Agreement, last accessed on
10.02.2025.

128 EUR-Lex, Summaries of EU legislation, Barcelona Declaration and Euro-Mediterranean partnership, last
accessed on 10.02.2025.

123 EUR-Lex, Regional Convention on pan-Euro-Mediterranean preferential rules of origin, 0.J. L54/5, 26.02.2013,
last accessed on 10.02.2025.
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2.3.1. Investment Agreements

Since 2009 the EU handles foreign direct investment policies on behalf of EU members, as
part of the EU Common Commercial Policy. In 2012, the EU adopted a regulation establishing
transitional arrangements for bilateral investment agreements between individual EU Member
States and non-EU countries, to make sure that those agreements do not conflict with the EU
competences and are consistent with the EU’s investment policy.'* The EU negotiates or
implements investment rules either in trade agreements or in self-standing investment

agreements. These investment rules cover:

- allowing the setting up of enterprises by making sure investors can access the market
and do not face discrimination between EU and non-EU investors;

- creating a favourable regulatory framework, both when the investor enters the market
and when the investor does economic activities in the country, and;

- protecting established investments/investors through commitments to non-
discrimination, fair treatment for investors or guarantees of compensation in case of

expropriation.

Investment agreements between the EU and other countries include: the EU-Angola
Sustainable Investment Facilitation Agreement (SIFA), the EU-China Comprehensive
Agreement on Investment (on hold since 2020),"! the EU-Singapore Investment Protection
Agreement, the EU-Vietnam Investment Protection Agreement.*3? Currently, negotiations are

still pending for the conclusion of an Investment Protection Agreement with India.'%

From the above agreements, the EU Singapore and EU-Vietnam IPAs reference human

rights clauses in their corresponding framework agreements, while the EU-Angola SIFA is

130 EYR-Lex, Regulation (EU) No 1219/2012 of the European Parliament and of the Council of 12 December 2012
establishing transitional arrangements for bilateral investment agreements between Member States and third
countries, OJ L 351, 20.12.2012, p. 40-46, last accessed on 10.02.2025.

131 European Commission, Trade and Economic Security, EU-China agreement in principle, last accessed on
10.02.2025.

132 Eyropean Commission, Trade and Economic Security, Negotiations and agreements, last accessed on
10.02.2025.

133 European Commission, Trade, EU-India Free Trade Agreement, Investment Protection Agreement and
Geographical Indications Agreement, last accessed on 10.02.2025.
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linked to the Cotonou Agreement.3* The EU-China CALI, is a stand-alone agreement however,

there is no human rights clause.

2.3.2. Sustainable Fisheries Partnership Agreements and related protocols

Sustainable fisheries partnership agreements (SFPAs) with non-EU countries are
negotiated and concluded by the Commission on behalf of the EU.**® They are regulated by the

Common Fisheries Policy Regulation'® which states that:

“The Union shall ensure that Sustainable fisheries partnership agreements include a clause concerning
respect for democratic principles and human rights, which constitutes an essential element of such
agreements.”

(Article 31(6) of EU Regulation 1380/2013)

SFPAs have gained recognition as a benchmark for good fisheries governance. While
SFPAs allow EU vessels to fish for surplus stocks in the exclusive economic zone (EEZ) of
third countries, they ensure equal rules, scientific management and social empowerment, with
a focus on environmental sustainability, local growth, human rights and shared accountability.
These agreements also focus on resource conservation and environmental sustainability,
ensuring that all EU vessels are subject to the same rules of control and transparency. At the
same time, a clause concerning respect for human rights has been included in all protocols to

fisheries agreements.

There are two types of SFPAs: tuna agreements which allow EU vessels to pursue

migrating tuna stocks as they move along the shores of Africa and through the Indian Ocean,

134 See para. 8 of the Recital and Article 8.3 of the EU-Angola SIFA. As Bartels notes not only are the references
a result of poor drafting but they might prove problematic in light of the Samoa Agreement. See L. Bartels,
Assessment of the implementation of the human rights clause in international and sectoral agreements, In Depth
Analysis, requested by the European Parliament's Subcommittee on Human Rights, 2023, p. 9, last accessed on
10.02.2025.

135 See European Commission, Food, Farming, Fisheries, Sustainable fisheries partnership agreements (SFPAs),
last accessed on 10.02.2025.

136 EUR-Lex, Regulation (EU) No 1380/2013 of the European Parliament and of the Council of 11 December 2013
on the Common Fisheries Policy, amending Council Regulations (EC) No 1954/2003 and (EC) No 1224/2009 and
repealing Council Regulations (EC) No 2371/2002 and (EC) No 639/2004 and Council Decision 2004/585/EC, OJ
L 354, 28.12.2013, p. 22-61, last accessed on 10.02.2025.
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as well as in the Pacific Ocean; and mixed agreements which provide access to a wide range

of fish stocks in the partner country’s exclusive economic zone.

The EU has currently 11 SFPA protocols in force with third countries; 7 tuna
agreements with Cabo Verde, Gabon, Kiribati, Seychelles, Mauritius, Madagascar and Gambia
(with a hake component for the last two); and 3 mixed agreements with Greenland, Guinea
Bissau and Mauritania. It has 9 ‘dormant agreements’ (i.e. fisheries’ partnership agreement
which is still in force yet no implementing protocol in force) with Cook Islands, Equatorial
Guinea, Liberia, Micronesia, Morocco, Mozambique, Sdo Tomé and Principe, Senegal and

Solomon Islands.

List of fisheries agreements:*3’

Cabo Verde Mauritania

Expires in 2029. Expires in 2026.
Comoros Mauritius

Protocol expired in 2016 and the Agreement was denounced Expires in 2026.

Cook Islands Micronesia

Protocol expired in 2024. Protocol expired in 2010.
Cote d'Ivoire Morocco

Protocol expired in 2024. Negotiations ongoing for new protocol. | Protocol expired in 2023.
Equatorial Guinea Mozambique

Protocol expired in 2001. Protocol expired in 2015.
Gabon Sdo Tomé and Principe
Expires in 2026. Protocol expired in 2024.
Greenland Senegal

Expires in 2030. Protocol expired in 2024.
Guinea-Bissau Seychelles

Expires in 2029. Expires in 2026.

Kiribati Solomon Islands
Expires in 2028. Protocol expired in 2012
Liberia Gambia

Protocol expired in 2020. Expires in 2025.
Madagascar

Expires in 2027.

From the above agreements and protocols, those that have been concluded with ACP
countries that are parties to the Cotonou Agreement, as of 2014 refer to the human rights clause
of that agreement. As of 2021, SFPAs and Protocols with Gabon, Mauritania, Kiribati, and
Mauritius provide a solution to the expiration of the Cotonou agreement by referring to the
agreement that will succeed it (Samoa Agreement). The recent Protocols with Cabo Verde and
Guinea-Bissau make direct reference to the Samoa Agreement. Moreover, Protocols with the
Cook Islands, Cote d’Ivoire, Sao Tomé and Principe and Senegal which referred to the Cotonou

137 See European Commission, Food, Farming, Fisheries, Sustainable fisheries partnership agreements (SFPAs),
for a full list of agreement, expenditure and links to the individual agreements and protocols, last accessed on
10.02.2025.
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have expired. The Protocols with Madagascar, Seychelles and Gambia may need some

workarounds for the Samoa Agreement and its human rights clause to apply.*3

Finally, the SFPA Protocol with Greenland!®® allows the suspension thereof “where
either one of the Parties ascertains a breach of fundamental rights as guaranteed by the
European Convention for the Protection of Human Rights and Fundamental Freedoms and the

United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP)”.

2.3.3. Generalised system of preferences (GSP)

Established in 1971, the GSP is the oldest EU trade regime contributing to the
promotion of human rights. The 1994 GSP Regulation included the possibility of suspending
trade preferences because of forced labour for the first time.*° The revised GSP Regulation
(2001) made reference to the eight fundamental Conventions of the International Labour
Organization (ILO).** In 2005, the scheme was overhauled after the 2003 WTO Appellate
Body found the special arrangement rewarding certain countries for their efforts to fight

trafficking in drugs to be discriminatory and thus contrary to WTO rules.'#2

A new regulation (EU) No 978/2012 was adopted in 2012 with effect from
01.01.2014.13 The three-layered structure of the GSP comprises of: Everything but Arms
(EBA); Standard GSP; and GSP+ introduced in 2005. In November 2023, the existing

138 | Bartels, Assessment of the implementation of the human rights clause in international and sectoral
agreements, In Depth Analysis, requested by the European Parliament's Subcommittee on Human Rights, 2023,
p. 14, last accessed on 10.02.2025

139 EUR-Lex, Protocol on the implementation of the Sustainable Fisheries Partnership Agreement between the
European Union, of the one part, and the Government of Greenland and the Government of Denmark, of the
other part (2025-2030), ST/14781/2024/INIT, OJ L, 2024/3203, 30.12.2024, last accessed on 10.02.2025.

140 |, Zamfir, Human rights in EU trade policy Unilateral measures applied by the EU, EPRS Briefing, May 2018, p.
2, last accessed on 10.02.2025.

141 The eight core or fundamental conventions of the ILO refer to forced labour, child labour, discrimination,
freedom of association, and the right to collective bargaining (i.e. ILO Conventions nos. 29, 87, 98, 100, 105, 111,
138, and 182). See ILO, International Labour Standards, Conventions, Protocols and Recommendations, last
accessed on 10.02.2025.

142 1pid., I. Zamfir (2018), p. 2.

143 EUR-Lex, Regulation (EU) No 978/2012 of the European Parliament and of the Council of 25 October 2012
applying a scheme of generalised tariff preferences and repealing Council Regulation (EC) No 732/2008, OJ L
303, 31.10.2012, p. 1-82, last accessed on 10.02.2025.
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Generalised Scheme of Preferences (GSP) Regulation was amended, in order to extend the
GSP scheme for the period 2024-2027.144

All three GSP layers include human rights and labour rights conditionality. In fact, there

are two levels of conditionality:14

All GSP countries must comply with the principles laid down in core human rights and
labour rights conventions listed in an annex to the regulation. They are subject to
negative conditionality: according to Article 19(1)(a) of the 2012 Regulation, all three
GSP arrangements can be withdrawn in case ‘of serious and systematic violation of
principles laid down in the conventions listed in Part A of Annex VIII’ (UN and ILO
Conventions, on core human rights and labour rights, respectively). If the European
Commission establishes violations justifying the suspension, it issues a note about the
initiation of a withdrawal procedure. In a first stage, it monitors the situation for six
months in the country concerned; during this time the GSP beneficiary country can
submit its observations. Within a further six months, if no remedial measures have been
taken by the third country, it can withdraw the trade preferences by delegated act. When
considering the possibility of suspending preferences, the Commission must assess all
available evidence. Preferences withdrawal is thus a gradual process that aims to
provide enough time to the country under investigation to answer to the concerns related
to human rights and labour rights violations and possibly to remedy them.

The GSP+ in addition contains a positive and much more elaborate conditionality
mechanism, also including environment and good governance treaties, which rewards
the GSP+ beneficiary countries with additional trade preferences for compliance with
international norms. This compliance provides the necessary justification under WTO
rules. The scheme is conceived to assist vulnerable developing countries to assume the
‘special burdens and responsibilities resulting from the ratification of core
international conventions on human and labour rights, environmental protection and
good governance as well as from the effective implementation thereof’ (recital 11 of the
2012 Regulation).

144 European Commission, Trade and Economic Security, Generalised Scheme of Preferences, last accessed on
10.02.2025 ; See also: UNCTAD, Generalized System of Preferences: Handbook on the Scheme of the European
Union, Geneva 2022, last accessed on 10.02.2025.

145 1bid., I. Zamfir (2018), p. 3.
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The European Commission is appointed as the main actor in the procedure for granting
and withdrawing GSP+ preferences.'*® Interested countries apply to the Commission to be
included in the scheme, which afterward decides on whether to accept the applicant country
under the GSP+. The EU continuously monitors GSP+ beneficiary countries’ effective
implementation of 27 international conventions on human rights, labour rights, environmental
and climate protection, and good governance. This monitoring includes exchanges of

information, dialogue and visits, and it involves various stakeholders, including civil society.'4

The Commission publishes a report on the implementation of GSP every two years,
providing information on the progress made by the GSP+ beneficiary countries in
implementing the 27 international conventions.*® According to the European Commission the

following countries are beneficiaries of the GSP as of January 2025:14°

B - oA

1. | Congo Bolivia Afghanistan Madagascar

2. | Cook Islands Cabo Verde Angola Malawi

3. | India Kyrgyzstan Bangladesh Mali

4. Indonesia Mongolia Benin Mauritania

5. | Kenya** Pakistan Bhutan* Mozambique

6. | Micronesia Philippines Burkina Faso Myanmar

7. Nigeria Sri Lanka Burundi Nepal

8. | Niue Uzbekistan Cambodia*** Niger

. Central African

9. | Syria Republic Rwanda

10. | Tajikistan Chad Sao Tome &
Principe

11. | Vanuatu Comoros Senegal

Islands

12. Congo DRC Sierra Leone

13. Djibouti Solomon Islands

14. Eritrea Somalia

15. Ethiopia South Sudan

16. Gambia Sudan

17. Guinea Tanzania

18. Guinea Bissau | Timor-Leste

19. Haiti Togo

20. Kiribati Tuvalu

21. Lao PDR Uganda

22. Lesotho Yemen

23. Liberia Zambia

* graduating from EBA on 1 January 2028
** removed from GSP beneficiary countries on 1 January 2027
***preferences partially temporarily withdrawn

148 1bid., Zamfir (2018), p. 4.

147 European Commission, Trade and Economic Security, Generalised Scheme of Preferences, last accessed on
10.02.2025.

148 The report for 2020-2022 is the latest report to be published: European Commission, Joint Report to the
European Parliament and the Council on the Generalised Scheme of Preferences covering the period 2020-2022,
last accessed on 10.02.2025.

149 See European Commission, Trade and Economic Security, Generalised Scheme of Preferences, and the List of
GSP Beneficiary Countries, last modified on 03.02.2025, available through CIRCABC, last accessed on 10.02.2025.
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2.3.4.Voluntary Partnership Agreements

The Voluntary partnership agreements on forest law enforcement, governance and trade
agreements aim to ensure that timber and timber products imported from the countries with
whom the European Union has a Voluntary Partnership Agreement (VPA) are legally

produced.**

The agreements envisage setting up the Forrest Law Enforcement Governance and
Trade (FLEGT) licensing schemes, ! once both parties to the agreement conclude on the basis
of a joint assessment of operational readiness. They also set out the procedures and
requirements to check and, in the case of exports to the EU, attest, by means of FLEGT
licences, that timber products shipped to the EU have been legally produced. FLEGT licences
were set up by Regulation (EC) No 2173/2005.1°2

Once the FLEGT licensing scheme has entered into force for timber and timber
products covered by the agreement, the EU will only accept timber shipments from the country
concerned that are covered by valid FLEGT licences. Timber with a valid FLEGT licence will
be considered legally harvested within the meaning of the EU timber regulation, Regulation
(EU) No 995/2010 (repealed as of January 2025 and replaced with a new regulation, (EU)
2023/1115).1% Operators importing FLEGT licensed timber will thus not have to carry out due
diligence under that regulation.

The EU has concluded/is negotiating the following voluntary agreements:

%0 European Commission, Energy, Climate change, Environment, EU rules against illegal logging, last accessed
on 10.02.2025; See also: the official website of FLEGT.org, which is dedicated to sharing accurate information
and practical knowledge about the implementation of the EU FLEGT Action Plan, last accessed on 10.02.2025.

151 EUR-Lex, Summaries of EU Legislation, Voluntary partnership agreements on forest law enforcement,
governance and trade, last accessed on 10.02.2025.

152 EUR-Lex, Council Regulation (EC) No 2173/2005 of 20 December 2005 on the establishment of a FLEGT
licensing scheme for imports of timber into the European Community (OJ L 347, 30.12.2005, pp. 1-6), last
accessed on 10.02.2025.

153 EUR-Lex, Regulation (EU) No 995/2010 of the European Parliament and of the Council of 20 October
2010 laying down the obligations of operators who place timber and timber products on the market (OJ L
295, 12.11.2010, pp. 23-34). Note that Regulation 995/2010 was replaced and repealed by Regulation (EU)
2023/1115 of the European Parliament and of the Council of 31 May 2023 on the making available on the Union
market and the export from the Union of certain commodities and products associated with deforestation and
forest degradation and repealing Regulation (EU) No 995/2010 (Text with EEA relevance), PE/82/2022/REV/1,
0J L 150, 9.6.2023, p. 206—-247, last accessed on 10.02.2025.
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Cote d’Ivoire
Guyana
Honduras
Vietnam
Indonesia
Liberia
Congo

Cameroon

Central African
Republic

Ghana

Democratic
Republic  of the
Congo

Gabon

Date of entry into force of agreement

1 September 2022
1 June 2019

1 May 2014

1 December 2013
1 March 2013

1 December 2011

1 July 2012

1 December 2009

Still under negotiation

Still under negotiation

Date of ratification of agreement
April 2024

March 2023

June 2021

May 2019

April 2014

December 2013

February 2013

2 March 2011 -EU 9, August 2011 —
Cameroon

1 July 2012

Date of signature of agreement

19 February 2024
15 December 2022
23 February 2021
19 October 2018
30 September 2013
11 July 2011

17 May 2010

6 October 2010

28 November 2011

19 November 2009

It should be highlighted that a 2021 ‘Fitness Check’ carried out by the European
Commission Staff for the EU Timber Regulation and the FLEGT Regulation,*** concluded that
the core objective - to tackle illegal logging and associated trade globally- of Voluntary
Partnership Agreements, as envisioned in the FLEGT Regulation had not been met. There had
been no discernible advance of VPA partner countries over other producer countries in
reducing the level of illegal logging, with the notable exception of Indonesia. After almost 20
years, only one VPA country out of 15 being engaged in a VPA process with the EU had an
operating licensing system in place (Indonesia). Positive results were however identified in
terms of advancing stakeholder engagement with civil society, governance reforms,

transparency, codes of conduct and social safeguards.

Surprisingly enough, the FLEGT VPAs do not contain human rights clauses, not even
those concluded recently. This was also noted by 2021 ‘Fitness Check’:**® “While the EU

system itself would be an efficient tool to lower the compliance costs for EU operators, the

154 EUR-Lex, Commission Staff Working Document Fitness Check on Regulation (EU) No 995/2010 of the
European Parliament and of the Council of 20 October 2010 laying down the obligations of operators who place
timber and timber products on the market (the EU Timber Regulation) and on Regulation (EC) No 2173/2005 of
20 December 2005 on the establishment of a FLEGT licensing scheme for imports of timber into the European
Community (FLEGT Regulation), SWD/2021/328 final, para. 2.1.2, last accessed on 10.02.2025.

155 1bid, para. 6.2.
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main instrument for its operationalisation i.e. the VPAs has not delivered. VPAs are complex
and legally binding trade treaties concluded for asingle commodity and derived

products, covering also labour, social and human rights dimensions. This means the

negotiations are detailed and complex, usually taking years to finalize and implement — far

from the quick and flexible tool they were expected to become. Additionally, the EU lacks the

leverage of its full economic weight and the advantage that it enjoys when it

negotiates broad Free Trade Agreements.”

To this end it is important to highlight that Regulation on Deforestation-free Products
(2023/1115/EU) which as of January 2025 has replaced the EU Timber Regulation introduces
risk assessment by operators -established in the Union and held accountable in the event of
non-fulfilment of the obligations under the Regulation- that take into account inter alia:'*
“concerns in relation to the country of production and origin or parts thereof, such as level of
corruption, prevalence of document and data falsification, lack of law enforcement, violations
of international human rights, armed conflict or presence of sanctions imposed by the UN

Security Council or the Council of the European Union”

156 Article 10(2c) of EU Regulation 2023/1115.
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3. Agreeing on a Human Rights Clause - Uniform
practice?

3.1.1. From the Baltic Clause to the Bulgarian Clause

As noted in the previous section, the EU developed the Common Approach policy to
include a human rights (and democracy) clause in the political framework agreements signed
with countries and to which free trade agreements should be linked (linkage clause). However,
even when there is no such framework agreement, the clause may form part of the agreement
containing the free trade provisions such as a free trade agreement or a more comprehensive
one including free trade provisions alongside provisions on cooperation in various areas, such
as the association agreements mentioned above. The clause can even be present in some trade
related agreements that include usually trade cooperation, but not necessarily tariff
liberalisation.

Earlier, we saw that the Commission put forward guidelines in order to achieve a non-
discriminatory and systematic approach stating that agreements should incorporate:*®’ in the
body of the agreement a clause specifying that relations between the Community and the
Country concerned and all provisions of the relevant agreement are based on respect for the
demaocratic principles and human rights which inspire the domestic and external policies of the
Community and the country concerned and which constitute essential elements of the
agreement; and in the preamble (or recital) general references to respect for human rights and
democratic values, references to the universal and/or regional instruments common to both
parties. Suspension clause or a general non-execution clause was to be included in specific

Cases.

As of 2014 most human rights clauses adopted a similar basic structure:2°® first, there

is an obligation to comply with human rights and democratic principles, contained in an

157 EUR-Lex, European Commission, Communication From The Commission On The Inclusion Of Respect For
Democratic Principles And Human Rights In Agreements Between The Community And Third Countries,
COM(1995) 216, which cites the Commission Decision of 26 January 1993, MIN (93)1137, point XIV, p. 9, last
accessed on 10.02.2025.

158 | . Bartels, The European Parliament's role in relation to human rights in trade and investment agreements,
Study requested jointly by the European Parliament's Subcommittee on Human Rights and by the Committee
on International Trade, February 2014, p. 8, last accessed on 10.02.2025. See also European Parliament, Working
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‘essential elements’ clause — usually in the first articles of an agreement clause (non-
proliferation is also included as an essential element within the majority of these agreements,
under a different article). Then, in order to enforce this obligation, there is a ‘non-execution’
or ‘non-fulfilment’ clause, which is basically an operationalisation clause which allows a party
to the agreement to take ‘appropriate measures’ when the other party violates the essential
elements. The type of measures, conditions and mechanisms for adopting them vary

significantly.

A first version of the above clause was the so-called ‘Baltic clause’, included in the first
Trade and Cooperation Agreements with the Baltic States (and Albania) of 1992, which
allowed for the immediate suspension of the agreement in the case of violation of human
rights.?>® A more sophisticated version of the clause, the ‘Bulgarian clause’, later on replaced
the previous execution clause, by allowing for more options that included the maintenance of
political dialogue, conciliation, etc. before resorting to the suspension of the agreement, which

is reserved only for the gravest violations of human rights.'®

BALTIC CLAUSE BULGARIAN CLAUSE

ESSENTIAL ELEMENT

NON-EXECUTION

Respect for the democratic principles and
human rights established by the Helsinki
Final Act and the Charter of Paris for a New
Europe inspires the domestic and external
policies of the Community and Latvia and
constitutes an essential element of the
present agreement.

(Article 1 of the EEC-Latvia Agreement)*¢*

The Parties reserve the right to suspend this
Agreement in whole or in part with
immediate effect if a serious violation
occurs of the essential provisions of the
present agreement.

Respect for the democratic principles and
human rights established by the Helsinki
Final Act and the Charter of Paris for a New
Europe inspires the domestic and external
policies of the Parties and constitutes an
essential element of this Agreement.

(Article 1 of the EEC-Bulgaria
Agreement)!62

2. If either Party considers that the other
Party has failed to fulfil an obligation
under the Agreement, it may take
appropriate measures. Before so doing,
except in cases of special urgency, it shall
supply the Joint Committee with all relevant

information required for a thorough

Documents on the Human Rights and Democracy Clause in European Union agreements, Committee on Foreign
Affairs, Rapporteur Vittorio Agnoletto, 23.08.2005, last accessed on 10.02.2025.

159 European Parliament, Working Documents on the Human Rights and Democracy Clause in European Union
agreements, Committee on Foreign Affairs, Rapporteur Vittorio Agnoletto, 23.08.2005, last accessed on
10.02.2025. See also: P. Van Elsuwege, J. De Coninck, The Effectiveness of Human Rights Clauses in EU Trade
Agreements: Challenges and Opportunities, Policy Report, Ghent European Law Institute, 2022, p. 16.

160 1bid.

161 EUR-Lex, Agreement between the European Economic Community and the Republic of Latvia on trade and
commercial and economic cooperation, OJ L 403, 31.12.1992, p. 11-18, last accessed on 10.02.2025.

162 EUR-Lex, Interim Agreement on trade and trade-related matters between the European Economic
Community and the European Coal and Steel Community, of the one part, and the Republic of Bulgaria, of the
other part, OJ L 323, 23.12.1993, p. 2-183, last accessed on 10.02.2025.
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(Article 21 of the EEC-Latvia Agreement) examination of the situation with a view to
seeking a solution acceptable to the Parties.

In the selection of measures, priority must
be given to those which least disturb the
functioning of the Agreement. These
measures shall be notified immediately to
the Joint Committee and shall be the subject
of consultations within the Joint Committee
if the other Party so requests.

(Article 46(2) of the EEC-Bulgaria
Agreement)

Alternative and proportional measures that appear in the Bulgaria clause were first put
forward by the Commission in 1991, namely:1®® altering the contents of cooperation
programmes or channels used; reduction of cultural, scientific and technical cooperation
programmes; postponement of a Joint Committee meeting; suspension of high-level bilateral
contacts; postponement of new projects; refusal to follow up partners’ initiatives; trade
embargoes; suspension of arms sales; suspension of military cooperation; and suspension of

cooperation.

More recent agreements, place the non-execution clause within a broader article on
“fulfilment of obligations” which starts with a general clause on the parties’ commitment to
take any necessary measures for the fulfilment of their obligations under the Agreement, then,
when one party considers that the other does not comply with the obligation, they may bring
the issue before the competent body established by the Agreement (Joint Committee) for the

initiation of consultations, much like the Bulgarian Clause above.®*

Finally, it should be noted that post-Lisbon trade agreements have gradually included
more straightforward sustainable development objectives,!% as the EU has been leading in
integrating sustainable development objectives into trade policy and making trade an effective

tool to promote sustainable development worldwide.'®® Therefore, apart from references to

163 Archive of European Integration, Commission communication to the Council and Parliament, Human rights
Democracy and Development Co-operation, SEC (91) 61 final, 25.03.1991, last accessed on 10.02.2025, adopted
by Resolution of the Council and of the Member States meeting in the Council on human rights, democracy and
development, 28.11.1991, Bulletin EC 11/1991, p. 122, 2.3.1,, para. 6, last accessed on 10.02.2025.

164 p. Van Elsuwege, J. De Coninck, The Effectiveness of Human Rights Clauses in EU Trade Agreements:
Challenges and Opportunities, Policy Report, Ghent European Law Institute, 2022, p. 16.

165 B, Coorman & G. Van Calster, Trade and Sustainable Development Post-Lisbon, in M. Hahn & G. Van der Loo
(Eds.), Law and Practice of the Common Commercial Policy — The First 10 Years of the Treaty of Lisbon, Brill 2020,
pp. 187-205, at p. 188-189.

166 Eyropean Commission, Trade for all, Towards a more responsible trade and investment policy, 2015, p. 21,
last accessed on 10.02.2025.
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human rights in the essential elements clause, recent trade agreements all include a chapter on
Trade and Sustainable Development that encompass labour, environmental, gender equality*®’
- or even data privacy - standards based on multilateral instruments such as the Convention of
the International Labour Organisation (ILO), the UN Convention on Climate Change, etc.!%®
With ILO core labour standards overlapping with human rights and given the link of human
rights to environmental protection, there is an additional human rights protection system within
these TSD chapters of recent trade agreements, with a dedicated monitoring, enforcement and

dispute settlement framework, apart from that foreseen for human rights clauses.®

3.1.2. Stand-alone Trade Agreements with Human Rights Clause

From the agreements that were presented above, there are certain trends in relation to
the human rights clause they contain. Typically, FTAs are linked to the broader political
framework agreement which includes the essential elements and non-execution (or non-
fulfilment) clause.’® As noted above the Colombia/Ecuador/Peru FTA is an exception since it

contains its own human rights clause in the text of the agreement:*"*

EU-Colombia/Ecuador/Peru FTA

Essential Clause Non-Fulfilment

Respect for democratic principles and fundamental | [...] 2. If a Party considers that another Party has failed to fulfil its obligations
human rights, as laid down in the Universal | under this Agreement, such Party shall exclusively have recourse to, and abide

Declaration of Human Rights, and for the principle of | by, the dispute settlement mechanism established under Title XII (Dispute

167 R, Shreeves, Gender mainstreaming in EU trade agreements, March 2024, EPRS Briefing, p. 4, last accessed
on 10.02.2025.

168 p_ Van Elsuwege, J. De Coninck, The Effectiveness of Human Rights Clauses in EU Trade Agreements:
Challenges and Opportunities, Policy Report, Ghent European Law Institute, 2022, p. 24; |. Mancini, Fundamental
Rights in the EU’s External Trade Relations: From Promotion ‘Through’ Trade Agreement to Protection ‘in’ Trade
Agreements, in E. Kassoti &. R. A. Wessel (Eds), EU Trade Agreements and the Duty to Respect Human Rights
Abroad, CLEER Papers 2020/1, pp. 61-93, p. 67-70.

169 p_van Elsuwege, J. De Coninck, The Effectiveness of Human Rights Clauses in EU Trade Agreements:
Challenges and Opportunities, Policy Report, Ghent European Law Institute, 2022, p. 24.

170 This is the case of the EU-Korea FTA, the OACP EPAs, EU-New Zealand FTA, EU-Vietnam FTA.

171 EUR-Lex, Trade Agreement between the European Union and its Member States, of the one part, and
Colombia and Peru, of the other part, OJ L 354, 21.12.2012, p. 3-2607, last accessed on 10.02.2025. The EU’s
comprehensive trade agreement with Colombia and Peru has been provisionally applied with Peru since 01.03.
2013 and with Colombia since 01.08 2013. On 01.01. 2017, Ecuador also joined the agreement. See also:
European Commission, Trade, Andean Community, last accessed on 10.02.2025.
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the rule of law, underpins the internal and international | Settlement). 3. Without prejudice to the existing mechanisms for political
policies of the Parties. Respect for these principles | dialogue between the Parties, any Party may immediately adopt appropriate
constitutes an essential element of this Agreement. measures in accordance with international law in case of violation by another
(Article 1) Party of the essential elements referred to in Articles 1 and 2 of this Agreement.
The latter Party may ask for an urgent meeting to be called to bring the Parties
concerned together within 15 days for a thorough examination of the situation
with a view to seeking an acceptable solution. The measures will be proportional
to the violation. Priority will be given to those which least disturb the functioning
of this Agreement. These measures shall be revoked as soon as the reasons for

their adoption have ceased to exist.

(Article 8)

3.1.3. The New Generation Free Trade Agreements — Trade Agreements
linked to Framework Agreements

Earlier above, it was noted that the EU has concluded PCAs with India (1994),%? the
Andean Community (1998),1”® Yemen (1998),17* Iraq (2012),1”® South Korea (2013).176 In lieu
of the EU’s new ‘Common Approach’ which put forward a preference for including human
rights and democracy clauses in ‘framework’ cooperation agreements with third countries,

framework agreements were also concluded with Central America (2014),*”” Cuba (2016),%®

172 EUR-Lex, Cooperation Agreement between the European Community and the Republic of India on
partnership and development - Declaration of the Community concerning tariff adjustments - Declarations of
the Community and India, OJ L 223, 27.8.1994, p. 24—-34, last accessed on 10.02.2025.

173 EUR-Lex, Framework Agreement on Cooperation between the European Economic Community and the
Cartagena Agreement and its member countries, namely the Republic of Bolivia, the Republic of Colombia, the
Republic of Ecuador, the Republic of Peru and the Republic of Venezuela (OJ L 127, 29.4.1998, pp. 11-25), last
accessed on 10.02.2025.

174 EUR-Lex, Cooperation Agreement between the European Community and the Republic of Yemen (0J L 72,
11.3.1998, pp. 18-29), last accessed on 10.02.2025.

175 EUR-Lex, Partnership and Cooperation Agreement between the European Union and its Member States, of
the one part, and the Republic of Iraq, of the other part (OJ L 204, 31.7.2012, pp. 20-130), last accessed on
10.02.2025.

176 EUR-Lex, Framework Agreement between the European Union and its Member States, on the one part, and
the Republic of Korea, on the other part (OJ L 20, 23.1.2013, pp. 2-24), last accessed on 10.02.2025.

177 EUR-Lex, Political Dialogue and Cooperation agreement between the European Community and its Member
States, of the one part, and the Republics of Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua and
Panama, of the other part (OJ L 111, 15.4.2014, pp. 6-28), last accessed on 10.02.2025.

178 EUR-Lex, Political Dialogue and Cooperation Agreement between the European Union and its Member States,
of the one part, and the Republic of Cuba, of the other part (OJ L 3371, 13.12.2016, pp. 3-40), last accessed on
10.02.2025.
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Canada (2016),1" Vietnam (2016),'8 New Zealand (2016),'8 Afghanistan (2017),'82 Australia
(2017),'8 Mongolia (2017),8* The Philippines (2017),® Japan (2018),*® Singapore (2018),8’

179 European Council, Strategic Partnership Agreement between the European Union and its Member States, of
the one part, and Canada, of the other part, 5368/2/16 REV 2, 05.08.2016, last accessed on 10.02.2025.

180 EYR-Lex, Framework Agreement on Comprehensive Partnership and Cooperation between the European
Union and its Member States, of the one part, and the Socialist Republic of Viet Nam, of the other part, OJ L 329,
3.12.2016, pp. 8-42, last accessed on 10.02.2025.

181 EUR-Lex, Partnership Agreement on Relations and Cooperation between the European Union and its Member
States, of the one part, and New Zealand, of the other part, OJ L 321, 29.11.2016, pp. 3-30, last accessed on
10.02.2025.

182 FUR-Lex, Cooperation Agreement on Partnership and Development between the European Union and its
Member States, of the one part, and the Islamic Republic of Afghanistan, of the other part, OJ L 67, 14.3.2017,
p. 3—30, last accessed on 10.02.2025.

183 EUR-Lex, Framework Agreement between the European Union and its Member States, of the one part, and
Australia, of the other part, OJ L 237, 15.9.2017, pp. 7-35, last accessed on 10.02.2025.

184 EUR-Lex, Framework Agreement on Partnership and Cooperation between the European Union and its
Member States, of the one part, and Mongolia, of the other part (OJ L 326, 9.12.2017, pp. 7-35), last accessed
on 10.02.2025.

185 EUR-Lex, Framework Agreement on Partnership and Cooperation between the European Union and its
Member States, of the one part, and the Republic of the Philippines, of the other part (OJ L 343, 22.12.2017, pp.
3-32), last accessed on 10.02.2025.

186 EUR-Lex, Strategic Partnership Agreement between the European Union and its Member States, of the one
part, and Japan, of the other part, OJ L 216, 24.8.2018, pp. 4-22, last accessed on 10.02.2025.

187 EUR-Lex, Proposal for a Council Decision on the signing, on behalf of the Union, of the Partnership and
Cooperation Agreement between the European Union and its Member States, of the one part, and the Republic
of Singapore, of the other part, COM/2014/070 final - 2014/0036 (NLE), as adopted by Council Decision (EU)
2018/1047 of 16 July 2018 on the signing, on behalf of the Union, of the Partnership and Cooperation Agreement
between the European Union and its Member States, of the one part, and the Republic of Singapore, of the
other part, ST/7322/2018/INIT, last accessed on 10.02.2025.
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the UK (2021),'® Malaysia (2022),%% Thailand (2022),**° Chile (2023)*** and the OACPS

(Samoa Agreement of 2023%2 which replaced the Cotonou Agreement).

Of the above agreements, the packages of agreements with South Korea, Canada,
Singapore, Vietnam, New Zealand, Australia, Malaysia and Thailand include within the
framework agreement a cross-reference to other specific agreements.'®® However, this does not

mean there is a standard technique for the drafting of human rights clause.

In fact, the SPA with Canada was the most interesting case due to the tough stance
taken by European Parliament regarding the human rights clause during negotiations with
Canada.'® Authors have characterised the specific case as unique given the high political
relevance of the human rights conditionality clause,® as well as the strong and successful
insistence on it. It is not unusual for the European Parliament to advocate for non-commercial
objectives such as human rights, however they never set such high standards in past trade

negotiations with countries that were less compliant than Canada regarding fundamental

188 EUR-Lex, Trade and cooperation agreement between the European Union and the European Atomic Energy
Community, of the one part, and the United Kingdom of Great Britain and Northern Ireland, of the other part
(OJ L 149, 30.4.2021, pp. 10-2539), last accessed on 10.02.2025.

189 EUR-Lex, Framework Agreement on Partnership and Cooperation between the European Union and its
member states, of the one part, and the Government of Malaysia, of the other part [pending publication]. See
also Council Decision (EU) 2022/1987 of 13 October 2022 on the signing, on behalf of the Union, of the
Framework Agreement on Partnership and Cooperation between the European Union and its Member States,
of the one part, and the Government of Malaysia, of the other part (0J L 273, 21.10.2022, pp. 1-2), last accessed
on 10.02.2025.

190 EYR-Lex, Framework Agreement on Comprehensive Partnership and Cooperation between the European
Union and its Member States, of the one part, and the Kingdom of Thailand, of the other part,
ST/11910/2022/INIT, OJ L 330, 23.12.2022, p. 72-108, last accessed on 10.02.2025.

191 EUR-Lex, Advanced Framework Agreement between the European Union and its Member States, of the one
part, and the Republic of Chile, of the other part, ST/11670/2023/INIT, OJ L, 2024/1759, 30.7.2024 (has not yet
entered into force), last accessed on 10.02.2025.

192 EUR-Lex, Partnership Agreement between the European Union and its Member States, of the one part, and
the Members of the Organisation of African, Caribbean and Pacific States, of the other part,
ST/8372/2023/REV/1, OJ L, 2023/2862, 28.12.2023, last accessed on 10.02.2025.

193 | | Bartels, Assessment of the implementation of the human rights clause in international and sectoral
agreements, In Depth Analysis, requested by the European Parliament's Subcommittee on Human Rights, p. 9,
last accessed on 10.02.2025.

194 K.-L. Meissner & L. McKenzie, The paradox of human rights conditionality in EU trade policy: when strategic
interests drive policy outcomes, 26 Journal of European Public Policy 2019, pp. 12731291, p. 1274.

195 1pid., Meissner & McKenzie, p. 1274; L. Bartels, Human rights, labour standards and environmental standards
in CETA, Legal Studies Research Article 13/2017, 2017 CUP, p. 11.
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rights.’® More so, when considering that Canada already maintains a high human rights
standard.®” What is significant in the case of the EU-Canada SPA, is the fact that the
framework agreement contains a link clause to the CETA,*®® which includes a suspension

provision of its own.

Essential Element

Respect for democratic principles,
human rights and fundamental
freedoms, as laid down in the
Universal Declaration of Human
Rights and existing international
human rights treaties and other
legally binding instruments to which
the Union or the Member States and
Canada are party, underpins the
Parties” respective national and
international policies and constitutes
an essential element of this
Agreement.

(Article 2(1) of EU-Canada SPA)

EU-Canada SPA

Non-Fulfilment

[...] 3. Reaffirming their strong shared
commitment to human rights and non-
proliferation, the Parties consider that a
particularly  serious and  substantial
violation of the obligations described in
Articles 2(1) and 3(2) may be addressed as a
case of special urgency. The Parties consider
that, for a situation to constitute a

“particularly ~ serious and  substantial
violation” of Article 2(1), its gravity and
nature would have to be of an exceptional
sort such as a coup d’Etat or grave crimes that
threaten the peace, security and well-being of
the international community. [...] 6. (a) In a
case of special urgency where the JMC is
unable to resolve the situation, either Party
may decide to suspend the provisions of

this Agreement. [...]

Link clause as per the
SPA

7. In addition, the Parties
recognise that a
particularly serious and
substantial violation of
human rights or non-
proliferation, as defined
in paragraph 3, could also
serve as grounds for the
termination of the EU-
Canada Comprehensive
Economic and Trade
Agreement (CETA) in
accordance with Article
30.9 of that Agreement.

(Article 28(7) of the EU-
Canada SPA)

EU-Canada CETA

1. A Party may denounce this Agreement by
giving written notice of termination to the General
Secretariat of the Council of the European Union
and the Department of Foreign Affairs, Trade and
Development of Canada, or their respective
successors. This Agreement shall be terminated
180 days after the date of that notice. The Party
giving a notice of termination shall also provide
the CETA Joint Committee with a copy of the

notice.

2. Notwithstanding paragraph 1, in the event that
this Agreement is terminated, the provisions of
Chapter Eight (Investment) shall continue to be
effective for a period of 20 years after the date of
termination of this Agreement in respect of
investments made before that date.

(Article 30.9 of CETA)

(Article 28(1-6) of the EU-Canada SPA)

As noted by Bartels, this is not an effective link between the framework agreement and
the specific agreement and therefore, no effective human rights clause is governing the
CETA.Y The link clause in the SPA has no added value when it comes to the provision of
Acrticle 30.9 of the CETA since this provision allows for the termination of the specific

agreement for any reason, as long as it is done with a 180-day notice.

Furthermore, it is difficult to invoke immediate application of the SPA to CETA when
Article 28(8) of the SPA itself states that “This Agreement shall not affect or prejudice the

1% L. Van den Putte, F. De Ville & J. Orbie, The European Parliament as an inter-national actor in trade. From
power to impact, in S. Stavridis & D. Irrera (eds), The European Parliament and its International Relations, 2015,
Routledge, pp. 52—69, p. 64.

197 Ibid, Meissner & McKenzie, p. 1274. Even for the year of 2023 Canada has a score of 97/100 on the Freedom
House Index, last accessed on 10.02.2025.

1%8 European Commission, Trade, EU-Canada Comprehensive Economic and Trade Agreement (CETA), last
accessed on 10.02.2025.

199 |, Bartels, Assessment of the implementation of the human rights clause in international and sectoral
agreements, In Depth Analysis, requested by the European Parliament's Subcommittee on Human Rights, p. 10,
last accessed on 10.02.2025.
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interpretation or application of other agreements between the Parties. In particular, the
dispute settlement provisions of this Agreement shall not replace or affect in any way the
dispute settlement provisions of other agreements between the Parties.” This means that even
though the European Parliament retained an adamant stance during the negotiation of the
CETA, the end result does fall short of the vision of a common approach policy for human

rights clauses.

This does not mean that the strict negotiation standard implemented by the European
Parliament was without its benefits. As noted above, the EU has always put forward the
formulation of agreements that respect the ad hoc situation of the partner country, its
developmental level, capabilities etc. Therefore, a significantly developed state like Canada
should be placed at a significantly higher standard. Some even argue that the new trade
agreements of the EU with developed countries and the stricter human rights standard were
also meant to counter claims of ‘disguised protectionism’ towards developing (mostly African)

countries.2%

On the other hand, as put forward by Meissner and McKenzie, the EP utilized the CETA
negotiations to advance a strategic interest — conditionality — anticipating opposition from other
players in decision-making, in order to reinforce the common approach and the EP’s own
power in influencing policy process and outcomes.?”* The above is an interesting point, given
that neither the European Commission (DG Trade) nor the EEAS were particularly adamant
on linking the SPA (and the human rights clause) to CETA and were willing to make
concessions for Canada, which did not want a legally binding political agreement that was not
related to trade.?%? The EP was basically protecting the integrity of the common approach and

setting a precedent for future agreements to be negotiated and concluded with the EU.

It should be highlighted that even though an effective link is missing from the CETA,
it is not without any human-rights related value. The CETA, as well as other post-Lisbon FTAs,

introduced provisions on sustainable development, labour rights, gender equality, data privacy

200 Ye June Jung, Linking Human Rights to EU Trade: Institutional Trust and Disguised Protectionism, Political
Economy of International Organization, Program and Papers, 2024, p. 9, last accessed on 10.02.2025; |. Mancini,
Fundamental Rights in the EU’s External Trade Relations: From Promotion ‘Through’ Trade Agreement to
Protection ‘in’ Trade Agreements, in E. Kassoti &. R. A. Wessel (Eds), EU Trade Agreements and the Duty to
Respect Human Rights Abroad, CLEER Papers 2020/1, pp. 61-93, p. 75.

201 1bid, Meissner & McKenzie, p. 1281,1286.
202 14 p. 1281.
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and the environment that include mechanisms of their own.?® Again there is no standard

practice with regards to the extent and enforceability of such provisions.?%

Mancini describes another innovation that came with conclusion of the new generation
FTAs, which was the inclusion of three additional mechanisms for ensuring fundamental rights
protection such as clauses on the right to regulate, which allow the Parties to pursue public
policy objectives, in turn argued to allow the adoption of defensive measures that are necessary
to protect and ensure respect of certain rights, while preventing regulatory chill effects; and
derogation provisions that allow the introduction of measures on the basis of protecting public
morals, public order, security, etc.2% The third mechanism put forward by Mancini are human
rights conditionality clauses, which are however included in the framework agreements, under

vague terms.

The link clause of the Canada framework agreement, as presented above, is ambiguous;
however, it is not the standard practice. The EU framework agreements such as those with
South Korea,?®® Afghanistan,?®” Australia,®® New Zealand,?®® Vietnam,?® Singapore,?!
Malaysia,?'? Thailand?'® and the UK?'* provide a clear link to specific agreements (including
trade and investment) made within the areas of cooperation covered by the corresponding
framework agreement which usually states that they “shall be an integral part of the overall

bilateral relations as governed by this Agreement”. Furthermore, they expressly state - though

203 Chapters 22, 23 and 24 of CETA.
204 1pid., I. Mancini, p. 67-69.

205y, Depaigne, Protecting fundamental rights in trade agreements between the EU and third countries, 42
European Law Review 2017, pp. 562-576, p. 563.

206 Article 43(3) & (4) of the EU-South Korea PCA.
207 Article 53(2) of the EU-Afghanistan CA.

208 Article 55(1) of the EU-Australia FA.

209 Article 52(1) of the EU-New Zealand FA.

211 Article 43(3) of the EU-Singapore PCA.

(
(
(
(
210 Article 54(1) of the EU-Vietnam PCA.
(
212 Article 52(2) of the EU-Malaysia PCA.
(

213 Article 53(1) of the EU-Thailand PCA.

214 Article 2 (2) of the EU-UK TCA, where specific agreements are characterized as ‘supplementing agreements’.
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in no uniform way - that appropriate measures can be introduced for the violation of the

essential elements clause, including suspension or termination of the specific agreements.

215

Interestingly, the EU-Singapore PCA?® which was negotiated during the same time-

period with the EU-Canada SPA, in contrast has the most unambiguous link clause to specific

agreements concluded within its framework, as displayed in the following box:

EU-Singapore PCA EU-Singapore FTA? and IPA%8

Essential Elements Clause

1. Respect for democratic
principles, the rule of law and
fundamental human rights, as laid
down in the Universal Declaration
of Human Rights and other
applicable international human
rights instruments to which the
Parties are Contracting Parties,
underpins the internal and
international policies of the
Parties and constitutes an
essential  element of this
Agreement.

(Article 1(1) EU-Singapore PCA)

Non-Execution

4. The Parties agree that for the purpose
of the correct interpretation and practical
application of this Agreement the term
‘appropriate measures' in this Article
means the suspension of, or the non-
performance for the time being of
obligations under this Agreement or any
specific agreement referred to under
Article 9(2) and Avrticle 43(3) or any other
measure recommended by the Joint
Committee. Appropriate measures shall
be taken in accordance with international
law and shall be proportionate to the
failure to implement obligations under
this Agreement. The Parties further agree
that the term “cases of special urgency’ in
paragraphs 1 and 2 means: (a) repudiation
of this Agreement not sanctioned by the
general rules of international law; or (b)
violation of an essential element of the
Agreement, as described in Article 1(1)
and Article 7(2).

Link Clause

2. Tothisend, the Parties
shall give effect to their
mutual cooperation in
trade and investment
including through the
Free Trade Agreement.
The aforementioned
agreement shall
constitute a specific
agreement giving effect
to the trade provisions
of this Agreement and
shall be an integral part
of the overall bilateral
relations and the
common institutional
framework, as referred
to in Article 43(3).

(Article 9(2) of the EU-
Singapore PCA, to be
read with Article 44(4)
of the PCA)

Link to PCA

1. This Agreement shall be an
integral part of the overall relations
between the Union and its Member
States, of the one part, and
Singapore, of the other part, as
governed by the Partnership and
Cooperation Agreement, and shall
form part of a common institutional
framework. It constitutes a
specific agreement giving effect to
the trade provisions of the
Partnership and Cooperation
Agreement.

(Article 16.18(1) of the EU-
Singapore FTA)

1. This Agreement shall be an
integral part of the overall bilateral
relations as governed by the
EUSPCA and shall form part of a
common institutional framework. It
constitutes a specific agreement

(Article 44 (4) of the EU-Singapore PCA) giving effect to the trade

provisions of the EUSPCA.

(Article 4.12(1) of the
Singapore IPA)

EU-

215 | Bartels, Assessment of the implementation of the human rights clause in international and sectoral
agreements, In Depth Analysis, requested by the European Parliament's Subcommittee on Human Rights, p. 10,
last accessed on 10.02.2025.

216 EUR-Lex, Proposal for a Council Decision on the signing, on behalf of the Union, of the Partnership and
Cooperation Agreement between the European Union and its Member States, of the one part, and the Republic
of Singapore, of the other part, COM/2014/070 final - 2014/0036 (NLE), as adopted by Council Decision (EU)
2018/1047 of 16 July 2018 on the signing, on behalf of the Union, of the Partnership and Cooperation Agreement
between the European Union and its Member States, of the one part, and the Republic of Singapore, of the
other part, ST/7322/2018/INIT, last accessed on 10.02.2025.

217 EUR-Lex, Free Trade agreement between the European Union and the Republic of Singapore,
ST/7972/2018/ADD/5, OJ L 294, 14.11.2019, p. 3-755, last accessed on 10.02.2025.

218 EUR-Lex, Investment Protection Agreement between the European Union and its Member States of the one
part, and the Republic of Singapore, of the other part, as annexed to Proposal for a Council Decision on the
conclusion of the Investment Protection Agreement between the European Union and its Member States, of the
one part, and the Republic of Singapore of the other part, COM/2018/194 final, last accessed on 10.02.2025.
The EU-Singapore Investment Protection Agreement is not mentioned in Article 9(2) of the PCA however, the
IPA itself does refer to it in Article 4(12).
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The EU-Malaysia PCA?'® and EU-Thailand PCAZ??° follow more or less the same line,
though the threshold for the suspension of a specific agreement (FTA or IPA) is only
established for cases of ‘substantial’ violation of the essential elements clause (this is left open
to interpretation).?2! Negotiations for the FTA agreement with Malaysia have been paused since
2012, while negotiations for the EU-Thailand FTA resumed in 2023 after being paused for 10
years.??2 IPAs have not been concluded with either country so far, therefore there is no reason

to examine links to framework agreements.

Another effective link clause between a framework agreement and specific agreements,
is also noted in the case of the Vietnam agreements. However, instead of the framework
agreement containing a link clause to the specific agreements, the specific agreements contain

reference thereto:

EU-Vietnam FTA?*® and EU-Vietnam IPA%* EU-Vietnam PCA?®

Link Clauses Essential Elements Clause Non-fulfilment

1. The Parties shall take any general or specific = 1. The Parties confirm their commitment to the | 2. If either Party considers that
measures required to fulfil their obligations under = general principles of international law as | the other Party has failed to
this Agreement. They shall ensure that the defined in the purposes and principles of the | fulfil any of its obligations

219 EUR-Lex, Framework Agreement on Partnership and Cooperation between the European Union and its
member states, of the one part, and the Government of Malaysia, of the other part [pending publication]. See
also Council Decision (EU) 2022/1987 of 13 October 2022 on the signing, on behalf of the Union, of the
Framework Agreement on Partnership and Cooperation between the European Union and its Member States,
of the one part, and the Government of Malaysia, of the other part (OJ L 273, 21.10.2022, pp. 1-2), last accessed
on 10.02.2025.

220 EUR-Lex, Framework Agreement on Comprehensive Partnership and Cooperation between the European
Union and its Member States, of the one part, and the Kingdom of Thailand, of the other part,
ST/11910/2022/INIT, OJ L 330, 23.12.2022, p. 72-108, last accessed on 10.02.2025.

221 See Article 53(3) & (4) on fulfilment of obligations of the EU-Malaysia PCA: “If either Party considers that the
other Party has failed to fulfil any of the obligations that are described as essential elements in Article 1(1) and
Article 7(1), it shall immediately notify the other Party thereof and the appropriate measures it intends to take ...
For the purpose of this paragraph 'appropriate measures' means any measure recommended by the Joint
Committee or the suspension, in part or in full, of this Agreement or of any specific agreement as referred to in
Article 52(2) [...] 4.[...] In the selection of the appropriate measures, priority shall be given to those which least
disturb the functioning of this Agreement or of any specific agreement as referred to in Article 52(2).” Article
55(5) & (6) of the EU-Thailand PCA follows the same logic.

222 Information available at European Commission, Trade, Negotiations and Agreements, last accessed on
10.02.2025.See also: European Commission, Trade and Security, Investment, last accessed on 10.02.2025.

223 EUR-Lex, Free Trade Agreement between the European Union and the Socialist Republic of Viet Nam,
ST/6051/2019/INIT, OJ L 186, 12.6.2020, p. 3—1400, last accessed on 10.02.2025.

224 EUR-Lex, Proposal for a Council Decision on the conclusion of the Investment Protection Agreement between
the European Union and its Member States, of the one part, and the Socialist Republic of Viet Nam, of the other
part, COM/2018/693 final, Annex |, last accessed on 10.02.2025.

225 EUR-Lex, Framework Agreement on Comprehensive Partnership and Cooperation between the European
Union and its Member States, of the one part, and the Socialist Republic of Viet Nam, of the other part, OJ L 329,
3.12.2016, pp. 8-42, last accessed on 10.02.2025.
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objectives set out in this Agreement are attained. 2.
If a Party considers that the other Party has
committed a material breach of the Partnership
and Cooperation Agreement, it may take
appropriate measures with respect to this
Agreement in accordance with Article 57 of the
Partnership and Cooperation Agreement.

(Article 17.18 of the EU-Vietham FTA)

2. If either Party considers that the other Party has
committed a material breach of the Partnership
and Cooperation Agreement, it may take
appropriate measures with respect to this
Agreement in accordance with Article 57 of the
Partnership and Cooperation Agreement.

(Article 4.16(2) of the EU-Vietnam IPA)

Charter of the United Nations, reaffirmed in the
UN General Assembly Declaration on
Principles of International Law concerning
Friendly Relations and Co-operation among
States in accordance with the Charter of the
United Nations, of 24 October 1970, and in
other relevant international treaties, expressing
inter alia the rule of law, and the principle of
pacta sunt servanda; and to the respect for
democratic principles and human rights, as laid
down in the UN General Assembly Universal
Declaration of Human Rights and other relevant
international human rights instruments to which
the Parties are Contracting Parties, which
underpin the internal and international policies
of both Parties and which constitute an essential
element of this Agreement.

(Article 1(1) of the EU-Vietnam PCA)

under this Agreement it may
take appropriate measures. 3.
Before doing so, except in
cases of a material breach of
the Agreement, it shall present
to the Joint Committee all the
relevant information required
for a thorough examination of
the situation with a view to
seeking a solution acceptable to
the Parties.

(Article 57 (2) & (3) of the
EU-Vietnam PCA)

The wording of the Vietnam treaties avoids referencing suspension as an appropriate
measure, however, the term ‘material breach’ echoes the wording of Article 60 VCLT,
mentioned earlier, which could lead to the suspension or even termination of a treaty under

international (customary) law.

International law explicitly is to be invoked in the case of the EU-Japan SPA2% under
Article 43 (4) and (6) which states that violations which amount to a threat to peace and
security, with international repercussions may be addressed through appropriate measures
outside the framework of the agreement in accordance with international law. This might also
imply that Article 60 VCLT is applicable. Furthermore, given that the relevant EU-Japan
EPA??7 does not provide a specific ‘appropriate measures’ mechanism, and in light of Article
43(8) of the EU-Japan SPA, which separates the framework agreement from other agreements
between the parties, it appears that there is no effective human rights clause allowing the
suspension or termination of the EPA on the grounds of human rights violations.??

The EU-New Zealand FTA??° also includes within its own text reference to suspension

or termination of this specific agreement (link clause) setting a high threshold, namely serious

226 EUR-Lex, Strategic Partnership Agreement between the European Union and its Member States, of the one
part, and Japan, of the other part, OJ L 216, 24.8.2018, pp. 4-22, last accessed on 10.02.2025.

227 EUR-Lex, Consolidated text: Agreement between the European Union and Japan for an Economic Partnership,
last accessed on 10.02.2025.

228 See also L. Bartels, Assessment of the implementation of the human rights clause in international and sectoral
agreements, In Depth Analysis, requested by the European Parliament's Subcommittee on Human Rights, p. 9,
last accessed on 10.02.2025.

223 EUR-Lex, Free Trade Agreement between the European Union and New Zealand, OJ L, 2024/866, 25.3.2024,
last accessed on 10.02.2025.
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violations of the essential elements clause in the corresponding framework agreement which

threaten international peace and security and require immediate reaction.?%

Finally, examining the case of the OACPS agreements, the link between the human
rights clause of the framework agreement to the specific agreements concluded thereafter is
more straightforward under the Cotonou system, with links to it appearing within all relevant
EPAs.! The Cotonou Agreement was set to expire in 2020, however was extended until
November 2021 in light of the initialled OACP-EU Partnership Agreement.?®? This new
partnership agreement was signed on 15.11.2023 (the Samoa Agreement?3) provisionally
taking effect as of 01.01.2024.%34

Given that the Samoa Agreement is recent and further legal procedures will be required
before it can enter fully into force - notably ratification by at least two-thirds (53) of OACPS
members - no EPAs have been negotiated within its framework. At the date of signature, 30
ACP countries refused to sign the agreement over concerns regarding same-sex relations
(same-sex marriage) and reproductive health rights (abortion), which came as a surprise since
these rights were not explicitly mentioned, other than within the framework of existing
international agreements.?® As of January 2025, the Samoa Agreement had not entered into

230 Article 27.4(3) of the EU-New Zealand FTA, is the link clause which states: “This Agreement forms part of the
common institutional framework referred to in Article 52(1) of the Partnership Agreement. A Party may take
appropriate measures relating to this Agreement in the event of a particularly serious and substantial violation
of any of the obligations described in Article 2(1) or Article 8(1) of the Partnership Agreement as essential
elements, which threatens international peace and security so as to require an immediate reaction. A Party may
also take such appropriate measures relating to this Agreement in the event of an act or omission that materially
defeats the object and purpose of the Paris Agreement. Those appropriate measures shall be taken in accordance
with the procedure set out in Article 54 of the Partnership Agreement.”

21| Bartels, Human rights provisions in Economic Partnership Agreements in light of the expiry of the Cotonou
Agreement in 2020, requested by the European Parliament's Committees on Development (DEVE) and on
International Trade (INTA), 17.03.2017, p. 15-19, last accessed on 10.02.2025,

232 Eyropean Council, Post-Cotonou Agreement, last accessed on 10.02.2025; European Commission, Trade,
Economic Partnerships, last accessed on 10.02.2025.

233 EUR-Lex, Partnership Agreement between the European Union and its Member States, of the one part, and
the Members of the Organisation of African, Caribbean and Pacific States, of the other part,
ST/8372/2023/REV/1, OJ L, 2023/2862, 28.12.2023, last accessed on 10.02.2025.

234 See for a history of the ACP-EU partnership: OACPS-EU Joint Parliamentary Assembly, History, last accessed
on 10.02.2025.

235 E, Pichon, The Samoa Agreement with African, Caribbean and Pacific states, EPRS Briefing, June 2024, p. 5,
last accessed on 10.02.2025. Fake news regarding the inclusion of LGBT rights and abortion rights were especially
noted in the case of Nigeria, where there was public uproar against the Government for signing the Samoa
Agreement, see African Digital Democracy Observatory (ADDO), INSIGHT: How misinformation about Samoa
Agreement caused uproar in Nigeria, 15.11.2024, last accessed on 10.02.2025. The Federation of Catholic Family
Associations-FAFCA also denounced the agreement as ‘ideological colonisation’ alleging that the agreement is
formulated in such a way that it will supersede national legal frameworks and ‘impose’ abortion rights and LGBTI
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full force. However, a comparison of the two agreements and their human rights clauses is

worth further examination:

Cotonou Agreement Samoa Agreement

Essential Elements Clause

Respect for human rights, democratic principles and the rule of law,
which underpin the ACP-EU Partnership, shall underpin the
domestic and international policies of the Parties and constitute the
essential elements of this Agreement.

(Article 9 (2) of Cotonou Agreement)

Non-fulfilment Clause

2.a. If, despite the political dialogue on the essential elements as
provided for under Article 8 and paragraph 1a of this Article, a Party
considers that the other Party fails to fulfil an obligation stemming
from respect for human rights, democratic principles and the
rule of law referred to in Article 9(2), it shall, except in cases of
special urgency, supply the other Party and the Council of Ministers
with the relevant information required for a thorough examination
of the situation with a view to seeking a solution acceptable to the
Parties. To this end, it shall invite the other Party to hold
consultations that focus on the measures taken or to be taken by the
Party concerned to remedy the situation in accordance with Annex
VII. [...] c. The ‘appropriate measures’ referred to in this Article
are measures taken in accordance with international law, and
proportional to the violation. In the selection of these measures,
priority must be given to those which least disrupt the application
of this agreement. It is understood that suspension would be a
measure of last resort.

(Article 96 (2a, c) of the Cotonou Agreement)

Essential Elements Clause

The Parties agree that respect for human rights, democratic
principles and the rule of law shall underpin their domestic and
international policies and constitute an essential element of this
Agreement.

(Article 9(7) of the Samoa Agreement)

Non-fulfilment Clause

6. Notwithstanding paragraph 5, if either Party considers that the
other Party is in violation of any of the essential elements as set
out in Articles 9 and 18, except in case of special urgency, or in
serious cases of corruption as set out in Article 12, it shall notify the
other Party, presenting all relevant information required for a
thorough examination of the situation, with a view to seeking a
mutually acceptable solution within 60 days of the date of
notification. [...] Where they are unable to reach a mutually
acceptable solution within 90 days of the commencement of
consultations, the notifying Party may take appropriate measures.
7. If either Party considers that a violation of any of the essential
elements constitutes a case of special urgency, it may take
appropriate measures with immediate effect, without prior
consultations. Cases of special urgency shall refer to exceptional
cases of a particularly serious and flagrant violation of one of
the essential elements referred to in Articles9 and 18.
8. "Appropriate measures" referred to in paragraphs 6 and 7 shall
be taken in full respect of international law and shall be
proportionate to the failure to implement obligations under this
Agreement. Priority shall be given to those which least disturb the
functioning of this Agreement. Appropriate measures may
include the suspension, in part or in full, of this Agreement.
After taking the appropriate measures, at the request of either Party,
consultations may be called in order to examine the situation
thoroughly and find solutions allowing the withdrawal of
appropriate measures.

(Article 101(6),(7),(8) of the Samoa Agreement)

The two agreements do not have substantial differences. The essential elements clause
remains the same, while the suspension of the agreement remains an appropriate measure of
last resort. The only difference is the more detailed procedure for consultations and introducing
appropriate measures in the Samoa Agreement. The above framework agreements do not
contain link clauses, however as Bartels argues, by default, appropriate measures under Article
96 of the Cotonou Agreement can extend to the suspension of other agreements between the

parties, given that the meaning of ‘appropriate measures’ is sufficiently flexible to have this

rights on the OACP countries that sign the agreement (see FAFCE, Samoa Agreement: Europe’s ideological neo-
colonisation, 11.12.2023, last accessed on 10.02.2025).
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effect;?3® meaning that the EPAs or IPAs concluded between the EU and parties to the Cotonou

may be suspended by a (serious) violation of the essential elements of the Cotonou.

The Samoa Agreement also contains a provision for EPAs that have already been
concluded while the Cotonou Agreement was still in force. Article 50 of the Samoa Agreement
expresses the need to build on existing preferential trade arrangements and Economic
Partnership Agreements (EPASs) as instruments of trade cooperation, by recognising a
cooperation primarily for strengthening concrete implementation of those existing instruments.
As noted in a previous section on EPAs, Article 50(6) of the Samoa Agreement explicitly states
that: “The Parties to the respective EPAs agree that the references contained therein to the
provisions on appropriate measures in the Cotonou Agreement are understood as references

to the corresponding provisions in this Agreement.”

Therefore, the Samoa Agreement arguably contains a link clause for the application of
its human rights clause, however this link clause is limited as it applies: a) to EPAs and not all
specific agreements (such as IPAs) and b) to those EPAs that have been concluded while the
Cotonou Agreement remains in force. This means that in order for a human rights violation
according to the Samoa Agreement to lead to the suspension or termination of a specific
agreement, it has to either be an EPA that refers to the appropriate measures of the Cotonou
Agreement which will then trigger Article 50(6) of the Samoa Agreement, or it has to be an
EPA or an IPA that refers directly to the appropriate measures of the Samoa Agreement (link
clause within the EPA or IPA itself).

3.1.4. Stand-alone Association, Cooperation, or Hybrid Agreements that
include trade provisions

So far in the above analysis, we have examined two types of trade agreements with
human rights clauses: on the one hand, the stand-alone free trade agreement with Colombia,
Peru, and Ecuador and on the other hand, free trade agreements or economic partnership

agreements linked to framework agreements (Singapore, Canada, Japan, South Korea, Japan,

236 || Bartels, Assessment of the implementation of the human rights clause in international and sectoral
agreements, In Depth Analysis, requested by the European Parliament's Subcommittee on Human Rights, 2023,
p. 9, last accessed on 10.02.2025, where the author references his previous study, L. Bartels, Human rights
provisions in Economic Partnership Agreements in light of the expiry of the Cotonou Agreement in 2020,
requested by the European Parliament's Committees on Development (DEVE) and on International Trade (INTA),
17.03.2017, p. 12-13, last accessed on 10.02.2025.
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New Zealand, Vietnam, OACP countries, etc.). However, another type consists of
comprehensive agreements that include provisions, inter alia, on trade. These are also stand-
alone agreements yet not trade-exclusive, that fall beyond the ‘Common Approach’ remit.
These include the Stabilisation and Association Agreements with Western Balkan countries,
Association Agreements with Eastern Neighbours (Georgia, Moldova, Ukraine), enhanced

partnership and cooperation agreements and Euro-Mediterranean Association Agreements.

Some classify the EU-UK Trade and Cooperation Agreement and the EU-Cuba
Political Dialogue Cooperation Agreement in this category,?” while others appear to place the
EU-Chile Advanced Framework Agreement in this category t00.2% The EU on the other hand
considers the EU-UK TCA an FTA,?* however, given the variety of areas covered by the
Agreement and the explicit reference to specific agreements (supplementary agreements), it
could either be a framework agreement as presented in the previous section, or a comprehensive
agreement which covers multiple areas and therefore belonging in this section (hybrid
agreement).?*® The EU-Chile AFA is categorised as a framework agreement, not only due to

its name, but also due to the references made to it by the EU-Chile Interim Trade Agreement.?*!

The EU-Cuba PDCA is without a doubt a political agreement which provides for
regular political dialogues between the parties on a range of agreed specific issues, including
human rights, and allows for sectoral dialogues to be held in other areas. According to the
EEAS, the PDCA “creates an enabling framework for enhanced political dialogue, for
improved bilateral cooperation, as well as for developing joint action in multilateral fora. It
defines general principles and objectives for the EU-Cuba relationship and includes three main
chapters: political dialogue, addressing issues such as human rights, small arms and light

weapons and disarmament, migration, drugs, counter-terrorism, sustainable development;

237 |, Bartels, Assessment of the implementation of the human rights clause in international and sectoral
agreements, In Depth Analysis, requested by the European Parliament's Subcommittee on Human Rights, p. 12,
last accessed on 10.02.2025.

238 p, Van Elsuwege, J. De Coninck, The Effectiveness of Human Rights Clauses in EU Trade Agreements:
Challenges and Opportunities, Policy Report, Ghent European Law Institute, 2022, p. 18.

239 Eyropean Commission, Access2Markets, Free trade agreements, last accessed on 10.02.2025.

240 |, Bartels, Assessment of the implementation of the human rights clause in international and sectoral
agreements, In Depth Analysis, requested by the European Parliament's Subcommittee on Human Rights, p. 13,
last accessed on 10.02.2025.

241 EUR-Lex, Interim Agreement on trade between the European Union and the Republic of Chile,
ST/11668/2023/INIT, OJ L, 2024/2953, 20.12.2024, which entered into force on 01.02.2025, last accessed on
10.02.2025.
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dialogue on cooperation and sectoral policy, including areas such as human rights,
governance, civil society, social and economic development, environment, regional
cooperation; and trade and trade cooperation, dealing with principles of international trade
and covering cooperation on customs, trade facilitation, technical norms and standards,
sustainable trade and investment.” Therefore, there is a potential for the PDCA to evolve into

a framework agreement.

In any case, the categorisation of the above agreements is not crucial to the present
study, and agreements have been sectioned in the present to facilitate the examination and
comparison of the human rights clauses therein and identify whether there is a constant or a
standard in its formulation. For this reason, as noted above, the EU-China CAl is not included

in the present examination as it does not have a human rights clause.

Human rights clauses in the standard ‘essential elements/non-fulfilment’ clauses were
included in the early 1990s association agreements with Bulgaria (which gave birth to the
‘Bulgarian Clause’), Estonia, Egypt?*? and Serbia.?** From the above agreements, the one with
Egypt only mentions the rights of the Universal Declaration (which is a standard for most
essential elements’ clauses in agreements). In the agreement with Serbia the essential elements

clause was significantly elaborated, due the dissolution of Yugoslavia:

“Respect for democratic principles and human rights as proclaimed in the Universal Declaration of Human
Rights and as defined in the Convention for the Protection of Human Rights and Fundamental Freedoms, in
the Helsinki Final Act and the Charter of Paris for a New Europe, respect for principles of international law,
including full cooperation with the International Criminal Tribunal for the former Yugoslavia (ICTY), and the
rule of law as well as the principles of market economy as reflected in the Document of the CSCE Bonn
Conference on Economic Cooperation, shall form the basis of the domestic and external policies of the Parties
and constitute essential elements of this Agreement.”

(Article 2 of the EU-Serbia SAA)

The EU-Bosnia Herzegovina SAA (2016) has a similar essential elements clause to the

Serbia SAA above for similar reasons.?**

242 Articles 2 and 86 of the EU-Egypt AA, EUR-Lex, Euro-Mediterranean Agreement establishing an Association
between the European Communities and their Member States, of the one part, and the Arab Republic of Egypt,
of the other part, 0.J. L 304, 30.09.2004, pp. 38-208, last accessed on 10.02.2025.

243 Articles 2 and 133 of the EU-Serbia SAA, EUR-Lex, Stabilisation and Association Agreement between the
European Communities and their Member States of the one part, and the Republic of Serbia, of the other part
(0JL278,18.10.2013, pp. 16-473), last accessed on 10.02.2025.

244 EUR-Lex, Stabilisation and Association Agreement between the European Communities and their Member
States, of the one part, and Bosnia and Herzegovina, of the other part, OJ L 164, 30.6.2015, p. 2-547, last
accessed on 10.02.2025.
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Since 2014 stand-alone trade, association and cooperation agreements like the ones

247 248

concluded with Ukraine,?*® Armenia,?*® Kazakhstan®*’ and Kosovo?*® also have human rights

clauses of their own. They contain clauses on essential elements (however there is variation
regarding the core human rights they reference)?* and clauses for taking appropriate measures
in the event of a violation of ‘essential elements’ of the agreement (which also vary as to their
content).?®® From the above agreements, the EU-Ukraine AA?®! essential elements’ clause is

significantly elaborate:

“Respect for democratic principles, human rights and fundamental freedoms, as defined in particular in the
Helsinki Final Act of 1975 of the Conference on Security and Cooperation in Europe and the Charter of Paris
for a New Europe of 1990, and other relevant human rights instruments, among them the UN Universal
Declaration of Human Rights and the European Convention on Human Rights and Fundamental Freedoms,
and respect for the principle of the rule of law shall form the basis of the domestic and external policies of the
Parties and constitute essential elements of this Agreement. Promotion of respect for the principles of
sovereignty and territorial integrity, inviolability of borders and independence, as well as countering the
proliferation of weapons of mass destruction, related materials and their means of delivery also constitute
essential elements of this Agreement.”

(Article 2 of the EU-Ukraine AA)
Appropriate measures can be introduced for almost all the above agreements on the
basis of a violation of an essential elements clause, however the content of the appropriate

measures vary across the agreements. Suspension is an available measure in the EU-Kosovo

245 EUR-Lex, Association Agreement between the European Union and its Member States, of the one part, and
Ukraine, of the other part, (OJ L 161/3,29.05.2014), last accessed on 10.02.2025.

246 Comprehensive and enhanced Partnership Agreement between the European Union and the European
Atomic Energy Community and their Member States, of the one part, and the Republic of Armenia, of the other
part (OJ L 23, 26.1.2018, pp. 4-466), last accessed on 10.02.2025.

247 EUR-Lex, Enhanced Partnership and Cooperation Agreement between the European Union and its Member
States, of the one part, and the Republic of Kazakhstan, of the other part (OJ L 29, 4.2.2016, p. 3-150), last
accessed on 10.02.2025.

248 EUR-Lex, Stabilisation and Association Agreement between the European Union and the European Atomic
Energy Community, of the one part, and Kosovo, of the other part, OJ L 71, 16.3.2016, p. 3—321, last accessed
on 10.02.2025.

249 They refer to the UDHR and to other binding international human rights instruments (either by stating they
are parties to these instruments or that they are applicable). Members of the Council of Europe, and the
Organisation for Security and Cooperation in Europe (OSCE) also refer to the ECHR and the Helsinki Final Act
(namely, Armenia, Kazakhstan and Ukraine). The EU-Kosovo SAA also mentions the above instruments without
being a member of the corresponding organisations (CoE and OSCE).

250 For example, the EU-Kosovo SAA provides for immediate suspension in Article 140(3) in the event of a
violation of essential elements; The EU-Armenia CEPA and EU-Ukraine AA allows immediate measures but also
provides for consultation and dispute settlement (Article 379 of the EU-Armenia CEPA and Article 478 of the EU-
Ukraine AA).

251 EUR-Lex, Association Agreement between the European Union and its Member States, of the one part, and
Ukraine, of the other part, (OJ L 161/3,29.05.2014), last accessed on 10.02.2025.
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SAA?? (and in the EU-Cuba PDCA and EU-UK TCA). All agreements include provisions on
proportionality when introducing appropriate measures as well as foresee notification and/or
consultations as a procedure. The EU-Ukraine AA and the EU-Armenia CEPA also include

dispute settlement mechanisms.?*

3.2.1. Violations of Human Rights and EU trade agreements - Triggering the
Human Rights Clause

The analysis of the previous section showed that while there is a standard practice
regarding the inclusion of a human rights clause in trade agreements, which includes an
essential elements’ clause and a non-fulfilment clause allowing the introduction of appropriate
measures for addressing violations of the essential elements clause (operationalisation), in
practice, the final version of the human rights clause and how human rights violations are
addressed varies from agreement to agreement. Such a variation is expected, given that
agreements between countries are always subject to negotiation between the parties, where

terms are sent back and forth multiple times before a final agreement can be signed.

According to Article 218 of the TFEU, the Council of the European Union is the
competent body for issuing a decision for the suspension of the application of agreement with
third countries, following a proposal from the European Commission or the High
Representative for Foreign Affairs and Security Policy. Therefore, a decision for suspending
or adopting appropriate measures in cases of violation of the essential elements clauses of EU

trade agreements must ultimately be taken by the Council.

Unfortunately, there are not many cases where the human rights clause has been
triggered. In practice the EU has launched consultations with ACP countries under the Cotonou
Agreement (Article 96) while the essential elements clauses in the other agreements are rarely

invoked.?>*

252 Article 140 of the EU-Kosovo SAA.
253 Article 478 of the EU-Ukraine AA and Article 379 of the EU-Armenia CEPA.

254 ). Dghlie Saltnes, Ambiguities in the EU’s rights-based approach to liberal order, 99 International Affairs 2023,
pp. 2241-2259, p. 2250; European Commission and High Representative of the Union for Foreign Affairs and
Security Policy, Joint Staff Working Document, Evaluation of the Cotonou Partnership Agreement, SWD(2016)
250 final, p. 37, last accessed on 10.02.2025.
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For the period of 1996-2010, there were 23 instances of official consultations initiated
by the EU in accordance with the human rights clause, together with the reason for the
triggering of the consultations.?® The clause was in fifteen out of twenty—three cases initiated
due to a coup d’état while the remaining eight cases were initiated following a deterioration of
the respect for democratic principles, human rights or the rule of law. All these cases were
initiated on the basis of Articles 9(1), 96 and 97 of the Cotonou Agreement.

A 2016 evaluation of the Cotonou Agreement showed that from 2000-2015 there were
17 consultations under Article 96 of the Agreement, and appropriate measures were taken in
16 instances.?®® The report notes, that at first glance the track record of Article 96 procedures
looks overall positive, and an illustration of its impact show that in five out of seven selected
cases until 2007, the measures adopted following Article 96 consultations (mostly partial aid
suspension) were considered to have achieved a positive result, i.e. promoting a return to
democratic rule. These were the cases of the Central African Republic (2003-2005), Cote
d’Ivoire (2000-2002), Fiji (2001-2003), Haiti (2001), and Togo (1993-1994/1998-2006). On
the other hand, it found that the use of Article 96 was reactive rather than proactive, and that
its consultation procedure, while being highly useful, did not allow going beyond solving the
crises at hand, and remained ill-suited to provide for effective and lasting solutions to deep-

rooted instability in weak states.?®’

An example of the first package of cases entered into consultations based on Article 96
of the Cotonou Agreement is displayed below:

Case-study 1

Consultations with Guinea-Bissau under Article 96 of the Cotonou Agreement

On 01.04.2010, the deputy chief of staff of the army of Guinea-Bissau ordered a mutiny in which the army’s
chief of staff and the prime minister were detained. He became de facto chief of staff and was then officially

appointed to this position on 25 June 2010.

The EU condemned the mutiny and called on the authorities to restore normal democratic order. On 14.04.2010,

the Council’s Africa working party asked the EU heads of mission in Bissau to engage in an enhanced political

255 ), Dghlie Saltnes, The EU’s Human Rights Policy. Unpacking the Literature on the EU’s Implementation of Aid
Conditionality’, Arena Working Paper 2/2013, 2013, pp. 1-26, p. 7, last accessed on 10.02.2025.

256 European Commission and High Representative of the Union for Foreign Affairs and Security Policy, Joint Staff
Working Document, Evaluation of the Cotonou Partnership Agreement, SWD(2016) 250 final, 15.07.2016, p. 38-
39, last accessed on 10.02.2025.

257 Ipid., SWD(2016) 250, p. 39.

74


http://www.sv.uio.no/arena/english/research/publications/arena-working-papers/2013/wp2-13.pdf
http://www.sv.uio.no/arena/english/research/publications/arena-working-papers/2013/wp2-13.pdf
https://international-partnerships.ec.europa.eu/document/download/8647ae26-baac-4c9d-8683-d7cdcb07c6a5_en?filename=evaluation-post-cotonou_en.pdf

dialogue with the authorities on the following points: the release of the chief of staff and other detained persons;
the legal responsibility and disciplinary sanctions against those involved; and the necessary obedience due to

the legitimate democratic authorities.

In May 2010, following a joint mission by the Commission, the Council and the Africa working party
presidency to Guinea Bissau, it became evident that the authorities were not in a position to fulfil the EU request

for a return to constitutional order.

On 31.01.2011, the Council agreed to open consultations with the authorities in Guinea-Bissau under Article
96 of the Cotonou. The African Union, the Economic Community of West African States and the Community
of Portuguese Language Countries were invited to take part in the consultations as observers. Pending the

outcome of consultations, development cooperation was suspended.

The opening meeting of the consultation process took place in Brussels on 29.03.2011. On 18.07.2011, the
Council concluded consultations with Guinea-Bissau and set a series of measures to gradually resume
development cooperation with the country (Council Decision 2011/492/EU?%®). The decision was set to be
reviewed regularly, at least once every six months and set an end date of 19.07.2012. Progress made by Guinea

Bissau in the reform process would be reflected in a gradual resumption of EU development assistance.

On the basis of the findings of the joint monitoring mission and the recommendations of the resident and non-
resident EU Heads of Mission to Guinea-Bissau, and taking into account the holding of credible elections, the
restoration of the constitutional order, the establishment of an inclusive government committed to
implementing the reform necessary for the development and stability of the country, and the encouraging
progress made on implementing the Article 96 commitments, Decision 2011/492/EU was repealed in March

2015 according to Council Decision (EU) 2015/541 following a proposal of the European Commission.?>

Since 2016 there has been only one case of the EU invoking the human rights clause in

an international agreement to suspend financial support:

Case-study 2

Consultations with the Republic of Burundi under Article 96 of the

Cotonou Agreement

258 EUR-Lex, 2011/492/EU: Council Decision of 18 July 2011 concerning the conclusion of consultations with the
Republic of Guinea-Bissau under Article 96 of the Partnership Agreement between the members of the African,
Caribbean and Pacific Group of States of the one part, and the European Community and its Member States, of
the other part, OJ L 203, 6.8.2011, p. 2-6, last accessed on 10.02.2025.

259 EUR-Lex, Council Decision (EU) 2015/541 of 24 March 2015 repealing Decision 2011/492/EU concerning the
conclusion of consultations with the Republic of Guinea-Bissau under Article 96 of the ACP-EU Partnership
Agreement, OJ L 88, 1.4.2015, p. 13-15, last accessed on 10.02.2025.
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Following the deterioration of the situation in Burundi in the run-up to the legislative and presidential elections
in June and July 2015, the European Union considered that the Republic of Burundi had not complied with
essential elements set out in Article 9 of the ACP-EU Partnership Agreement (Cotonou Agreement) in relation

to human rights, democracy and the rule of law.

Following the consultations held in Brussels in December 2015 under Article 96 of the Cotonou Agreement,
the European Union noted the replies given by the Government of Burundi and the latter’s commitment to
providing clarifications in respect to the questions raised and to speed up certain judicial proceedings. The
European Union nevertheless considered that the positions expressed did not comprehensively address the
question of non-compliance with the essential elements of its partnership with the Republic of Burundi. Nor
did these positions provide a satisfactory response to the decisions taken by the African Union’s Peace and
Security Council on 17.10.2015 and 13.11.2015, in particular the need for the speedy convening of a genuine

and inclusive dialogue, based on respect for the Arusha Agreement.

On 18.03.2016, virtue of Council Decision 2016/394,% consultations were concluded and appropriate
measures, were taken. These included suspension of financial support or disbursements of funds (including

budgetary support) directly benefiting the Burundian administration or institutions.

On 07.02.2022, Council Decision 2022/177%! repealed Decision 2016/394, lifting the appropriate measures
adopted.

It should be highlighted that the only time an agreement had been suspended due to
human rights violations, there was no human rights clause to be triggered; instead, the EU acted
based on commitments contained in the recital/preamble of the suspended agreement as well

as the positions of UN bodies condemning the extremely serious violations of human rights:

Case-study 3

Partial Suspension of the EEC-Syria Cooperation Agreement

260 EUR-Lex, Council Decision (EU) 2016/394 of 14 March 2016 concerning the conclusion of consultations with
the Republic of Burundi under Article 96 of the Partnership Agreement between the members of the African,
Caribbean and Pacific Group of States, of the one part, and the European Community and its Member States, of
the other part, OJ L 73, 18.3.2016, p. 90-96, last accessed on 10.02.2025.

261 EUR-Lex, Council Decision (EU) 2022/177 of 8 February 2022 repealing, on behalf of the Union, Decision (EU)
2016/394, ST/5535/2022/INIT, OJ L 29, 10/02/2022, p. 6-7, last accessed on 10.02.2025.
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On 18.01.1977, the European Economic Community and the Syrian Arab Republic concluded a Cooperation
Agreement?®? (‘the Cooperation Agreement’) to promote overall cooperation with a view to strengthen relations
between them.

In March 2011, protests grew against specific abuses of power by Syrian officials against the general backdrop
of growing economic and political discontent. Cautious protests which began in marginalised regions
developed into a countrywide uprising. The Syrian authorities had responded, and continued to respond, in a
very violent manner including by shooting peaceful protestors.

On 02.09.2011 the Council decided on the partial suspension of the application of the Cooperation Agreement
until the Syrian authorities put an end to the systematic violations of human rights.

The Council Decision?®® was issued on the basis of Articles 207 and 218 of the TFEU and the common desire
of the Parties within the Cooperation Agreement itself to maintain and strengthen friendly relations in
accordance with the principles of the United Nations Charter.

The Council Decision specifically took into account the following:

- That the UN High Commissioner for Human Rights considered the scale and nature of these acts may amount
to crimes against humanity and urged the members of the Security Council to consider referring the current
situation in Syria to the International Criminal Court.

- The Human Rights Council Resolution on grave human rights violations in the Syrian Arab Republic in which
it strongly condemned the continued grave human rights violations by the Syrian authorities, reiterated its call
for the Syrian authorities to comply with their obligations under international law, stressed the need for an
international, transparent, independent and prompt investigation into alleged violations of international law,
including actions that may constitute crimes against humanity and to hold those responsible to account, and
decided to dispatch an independent international commission of inquiry to investigate violations of
international human rights law in Syria.

- That according to the Preamble of the Cooperation Agreement, both Parties wished, by concluding the
Agreement, to demonstrate their common desire to maintain and strengthen friendly relations in accordance
with the principles of the United Nations Charter.

- That the Union considers the current situation in Syria in clear violation of the principles of the United Nations
Charter which constitute the basis of the cooperation between Syria and the Union.

- That the violations perpetrated by Syria in breach of general international law and the principles of the United
Nations Charter were extremely serious.

Therefore, the Council decided that the application of the Cooperation Agreement should be partially
suspended until the Syrian authorities put an end to the systematic violations of human rights; a measure it
considered in compliance with general international law and the principles which form the basis of the
Cooperation Agreement.

It is important to note that the decision sought to only target the Syrian authorities and not the people of Syria
and limited the suspension to crude oil and petroleum products the trade of which at the time benefited most
the Syrian regime (i.e. Articles 12, 14 and 15 of the Cooperation Agreement). The measures adopted included
inter alia a wide range of restrictions on goods, services, capital movements. A year later, the Council Decision

262 EUR-Lex, Cooperation Agreement between the European Economic Community and the Syrian Arab Repubilic,
0J L269/27.09.1977, pp. 2-87, last accessed on 10.02.2025.

263 EUR-Lex, 2011/523/EU: Council Decision of 2 September 2011 partially suspending the application of the
Cooperation Agreement between the European Economic Community and the Syrian Arab Republic, OJ L 228,
3.9.2011, p. 19-21, last accessed on 10.02.2025.
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was amended to include further restrictions by Council Decision 2012/123/CFSP?%* and any direct or indirect
trade related to diamonds, gold and precious metals with Government of Syria, its public bodies, corporations
and agencies, the Central Bank of Syria and any person directly or indirectly linked with them.

To this day the Council Decision remains in force and has not been repealed.

The option of triggering human rights clauses in EU trade agreements in cases of
serious human rights violations has frequently been put forward by the European Parliament
and NGOs.?% For example, the EP issued a Resolution on 13.03.2014 calling for the launching
of consultations to suspend Uganda and Nigeria from the Cotonou Agreement in view of new
legislation further criminalising homosexuality (Nigeria introduced the death penalty and
Uganda an extended prison sentence).?®® Consultations were never launched by the Council in
this regard. Inaction defined by the reluctancy to trigger human rights clauses in various
agreements, even in the event of substantiated human rights violations, has been frequently
recorded in the past.

In 2013, Dehlie Saltnes identified breaches of the essential elements clause (including
cases of coup d’état) where no consultations were implemented under Article 96 of the
Cotonou.?’ The study provided 17 ‘non-cases’ where consultations could have been launched.
In fact, in 2004 the European Commission had requested the launching of consultations against
Cote d’Ivoire, based on concerns about the deteriorating human rights situation and delay in

holding elections, yet the Council never followed up on the relevant proposal.

This leads to questions on whether EU institutions are bound by an obligation to trigger
the human rights clause when they are confronted with a breach of the essential elements clause

of an agreement by another contracting party. This question was examined by the Court of

264 EUR-Lex, Council Decision 2012/123/CFSP of 27 February 2012 amending Decision 2011/523/EU partially
suspending the application of the Cooperation Agreement between the European Economic Community and the
Syrian Arab Republic, OJ L 54, 28.2.2012, p. 18-19, last accessed on 10.02.2025.

265 . Bartels, Assessment of the implementation of the human rights clause in international and sectoral
agreements, In Depth Analysis, requested by the European Parliament's Subcommittee on Human Rights, 2023,
p. 17, last accessed on 10.02.2025; J. Dghlie Saltnes, Ambiguities in the EU’s rights-based approach to liberal
order, 99 International Affairs 2023, pp. 2241-2259, p. 2250

266 EUR-Lex, European Parliament resolution of 13 March 2014 on launching consultations to suspend Uganda
and Nigeria from the Cotonou Agreement in view of recent legislation further criminalising homosexuality
(2014/2634(RSP)), 0J C378,9.11.2017, p. 253-256, last accessed on 10.02.2025.

267 Dghlie Saltnes, The EU’s Human Rights Policy. Unpacking the Literature on the EU’s Implementation of Aid
Conditionality’, Arena Working Paper 2/2013, 2013, pp. 1-26, p. 8-9, last accessed on 10.02.2025.
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Justice of the EU in light of the Mugraby case,?®® which concerned an action for damages in
respect of injuries that occurred because of the failure of the EU to adopt appropriate measures
against Lebanon under the human rights clause in the EU-Lebanon Association Agreement
following Lebanon’s fundamental rights violations. According to the European Court:

58, It follows from the wording of the second paragraph of Article 86 of the Association Agreement
that the parties to it are not obliged to terminate or suspend the agreement where one of them does not fulfil
one of the obligations imposed on it by the agreement.

59. Specifically, it is clear from the wording of the second paragraph of Article 86 of the Association
Agreement and, in particular, from the use of the expression ‘[iJf either Party considers that the other Party
has failed to fulfil an obligation under this Agreement’, that each party to the agreement is free to decide
whether there may be an infringement of the clause relating to the respect for fundamental human rights laid
down in Article 2 by the Republic of Lebanon and, if so, of the nature and seriousness of such infringement. It
is also clear from the use of the word ‘may’ that, in the event of an infringement of the provisions of the
agreement, each party to the agreement is free to adopt the measure it regards as being the most appropriate.
It is true that the suspension of the Association Agreement is a measure that the Community, through its
competent institutions, may adopt. However, it is not obliged to adopt such a measure, nor does that measure
represent the only measure available to deal with an infringement of the obligations in the Association

Agreement.”

Following the dictum of Court above, it is clear that the EU institutions are not bound
by an obligation to trigger the human rights clauses in the agreements they conclude with third
countries. Yet, the above case also verifies that the human rights clause was never intended to
provide legal standing to individuals.?®® However, this should not be misconstrued so as to
negate the EU institutions’ and Member States’ obligation to respect the EU Charter of
Fundamental Rights within the framework of the EU’s external action, including during the

conclusion of trade agreements with third countries, as noted earlier above.?”

From all the above it appears that the human rights clause has limited enforceability in
practice, echoing criticism that the EU has been overly ambitious covering a variety of human

rights issues, without however ensuring concrete and enforceable standards.?”* Moreover, even

268 CJEU, Case T-292/09, Mugraby v Council of the European Union, Order of 06.09.2011, last accessed on
10.02.2025.

269 1pid., T-292/09, para. 61.

270 See CJEU, Opinion 1/17, CETA, 30.04.2019, para. 165, last accessed on 10.02.2025. Though this could give rise
to immaterial issues related to the extraterritorial application of the EU Charter. For more on this, see E. Kassoti,
The Extraterritorial Applicability of the Eu Charter of Fundamental Rights: Some Reflections in the Aftermath of
the Front Polisario Saga, 12 European Journal of Legal Studies 2020, pp. 117-14.

271 N. Hachez, ‘Essential Elements’ Clauses in EU Trade Agreements: Making Trade Work in a Way that Helps
Human Rights?, 53 Cuadernos Europeos de Deusto 2015, pp. 81-106, p. 102; H. Horn, P. C. Mavroidis & A.
Sapir, Beyond the WTO? An Anatomy of EU and US Preferential Trade Agreements, Brueghel Blueprint n.2 7,
2009, last accessed on 10.02.2025.
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the dispute settlement mechanism provided in the TSD chapters was described as one of the
main weaknesses of the EU’s trade-human rights nexus, until the relevant policy was revised.?’
This brings us to the next section that focuses on the dispute settlement mechanism provided
in the TSD chapters of recent trade agreements.

3.2.2. Dispute settlement and the enforcement of labour and environmental
rights

The system set up for the sustainable development chapters of the recent trade
agreements could provide grounds for a more assertive approach regarding the enforcement of
human and labour rights. Through these chapters the EU has managed to operationalise the

linkage between trade and labour rights.?”®

This is not necessarily a practice exclusive to the EU.2’* In fact the ILO has documented
an increasing number of Free Trade Agreements (FTASs) which include a labour dimension,
either in the agreement itself or in a parallel agreement.?” Labour clauses that list minimum
commitments for the protection of human rights at work and refer to specific international
labour standards adopted by the ILO, conflict resolution systems as well as funds and parallel
labour cooperation/consultation appear in a growing number of bilateral free trade agreements
— particularly those signed by Canada, the United States and the European Union. To this end
the ILO launched in 2022 a Labour Provisions in Trade Agreements Hub?’® which list all trade
agreements indicating whether they include provisions on labour rights, monitoring and dispute

settlement.

272 C. Gammage, A Critique of the Extraterritorial Obligations of the EU in Relation to Human Rights Clauses and
Social Norms in EU Free Trade Agreements, 2 Europe in the World: A Law Review 2018, p. 1, last accessed on
10.02.2025.

273 1, Mancini, Fundamental Rights in the EU’s External Trade Relations: From Promotion ‘Through’ Trade
Agreement to Protection ‘in’ Trade Agreements, in E. Kassoti &. R. A. Wessel (Eds), EU Trade Agreements and
the Duty to Respect Human Rights Abroad, CLEER Papers 2020/1, pp. 61-93, p. 62-63.

274 Though at the time of negotiations for trade agreements with the EU, Canada, the US, Singapore and Japan
were all missing ratification of some of the Fundamental ILO Conventions. In light of the CETA, Canada ratified
the ILO Convention on the right to organize and collective bargaining, however discussions with the US and Japan
proved more difficult. Eventually negotiations with the US failed and Japan has only ratified 8 of the 10
Fundamental ILO Conventions. It remains to be seen what will follow in the course of the EU-Japan EPA.

275110, Free Trade Agreements and Labour Rights, last accessed on 10.02.2025.

276 1.0, Labour Provisions in Trade Agreements Hub, last accessed on 10.02.2025.
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Examining though the enforcement of such rights, especially from an EU perspective,
as noted by Van Elsuwege and De Coninck,?’’ the available ex post impact assessments of the
European Commission appear to confirm the rather weak enforcement of human and labour
rights in practice. In fact the evaluation report for the implementation of the EU-Korea FTA
and the findings that it had not changed the status quo of human and labour rights in Korea,
constituted the basis for the EU to request for the very first time formal consultations with the
Republic of Korea in relation to the country’s compliance with international labour standards

as defined in the TSD Chapter of the EU-Korea FTA.2’8

In January 2021, the Panel of Experts appointed by the Republic of Korea and the EU
established?”® that the Republic of Korea needs to adjust its labour laws and practices to comply
with the principle of freedom of association. The experts also agreed that the commitment to
take steps towards the ratification of fundamental ILO Conventions requires ongoing and
substantial efforts. Finally, the panel confirmed the EU’s arguments that the two commitments

at issue are legally binding and must be respected regardless of their effect on trade.

Even though the outcome of the above dispute led to the ratification of three ILO
Conventions by the Republic of Korea, the system is not perfect nor is it enforceable.
According to Peers, while the panel report constitutes a victory for the EU endorsing some of
its fundamental positions, it remains to be seen how the lack of remedies will affect the
implementation of the report: “It might be possible that the process has some effect on domestic
political opinion in the other party, perhaps helping to persuade the government to move faster
on the relevant issues. However, considerations like these are only relevant where there is a
form of democracy in the other party — so they are hardly relevant in the context of the

EU/China investment agreement” 28

According to the same expert, the panel conclusion that the obligation to ratify 1LO

conventions is weaker than the EU contends risks sending a signal to partners that they can

277 p, Van Elsuwege, J. De Coninck, The Effectiveness of Human Rights Clauses in EU Trade Agreements:
Challenges and Opportunities, Policy Report, Ghent European Law Institute, 2022, p. 34.

278 European Commission, Bilateral Disputes, Korea labour commitments, last accessed on 10.02.2025. It should
be noted that so far only 5 cases have been submitted for dispute settlement based on the relevant mechanism
in the TSD Chapter of trade agreements.

279 panel of Experts Proceeding Constituted Under Article 13.15 of the Eu-Korea Free Trade Agreement, Report
of the Panel of Experts, 20.01.2021, available through CIRCABC, p. 78, last accessed on 10.02.2025.

280 EY Law Anaysis, S. Peers, Free trade v freedom of association? The EU/South Korea free trade agreement and
the panel report on the EU challenge to South Korean labour law, 26.01.2021, last accessed on 10.02.2025.
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significantly delay ratification. Other experts have pointed out to the lack of a more tailor-made
approach of the EU when opening negotiations and that it failed to address controversial

matters and root causes of labour rights issues in Korea.?8!

In 2022, the European Commission put forward a more assertive strategy that would
allow the adoption of trade sanctions as a last resort for the violation of sustainable trade
obligations, including core labour standards and climate change commitments under the Paris
Agreement.?®2 This approach was reflected in Chapter 26 of the EU-New Zealand FTA where
the TSD chapter is aligned with the general dispute settlement procedure.?? So far no dispute
has ever been discussed under this new approach. However, this does not mean that there are

no other available means for the EU to address human rights violations.

281 p_ van Elsuwege, J. De Coninck, The Effectiveness of Human Rights Clauses in EU Trade Agreements:
Challenges and Opportunities, Policy Report, Ghent European Law Institute, 2022, p. 35.

282 EUR-Lex, Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions, The power of trade partnerships: together
for green and just economic growth, COM/2022/409 final, 3.6, last accessed on 10.02.2025.

283 EUR-Lex, Free Trade Agreement between the European Union and New Zealand, OJ L, 2024/866, 25.3.2024,
last accessed on 10.02.2025. The EU-New Zealand Free Trade Agreement was signed on 09.07.2023 and entered
into force on 01.05.2024.
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4. Other means of sanctioning/addressing Human Rights
violations by non-EU states.

4.1. Individual Sanctions

Perhaps one of the underlying reasons for the EU’s hesitancy in triggering human rights
clauses of trade agreements is the fear of worsening the human rights situation of the states

concerned, when individuals may be sanctioned instead.

Travel restrictions and asset freezing were introduced within the framework of the
Common Foreign and Security Policy,?® in the case of Burundi (2015) against individuals and
entities responsible for the human rights violations in the country even before the introduction
of the appropriate measures (see above Case Study 2). Under the Common Foreign and Security
Policy, the EU not only implements all sanctions adopted by the United Nations Security
Council, but also autonomous sanctions in the fight against terrorism financing, to defend
human rights and democratic institutions, or to prevent the proliferation of chemical weapons
or weapons of mass destruction (Article 29 TEU and 215 TFEU).

In 2020, the establishment of the EU Global Human Rights Sanctions Regime?®
enhanced the EU’s role in addressing serious human rights violations and abuses worldwide.
Individual sanctions include under the new system travel bans, asset freezing and a prohibition
to make funds and economic resources available. They can be imposed through a decision of
the EU Council on individuals and entities responsible for or involved in violations and abuses
such as crimes against humanity, torture, sexual and gender-based violence or the suppression
of the freedom of religion or belief. It can also target individuals and entities associated with
the perpetrators. On the basis of Article 21 TEU, other human rights violations or abuses can
also fall under the scope of the sanctions regime when such violations or abuses are widespread,
systematic or are otherwise of serious concern as regards the objectives of the common foreign

and security policy set out in the Treaty.

284 EEAS, European Union sanctions, last accessed on 10.02.2025.

285 EUR-Lex, Council Regulation (EU) 2020/1998 of 7 December 2020 concerning restrictive measures against
serious human rights violations and abuses, OJ L 410I, 7.12.2020, p. 1-12, last accessed on 10.02.2025 and
Council Decision (CFSP) 2020/1999 of 7 December 2020 concerning restrictive measures against serious human
rights violations and abuses, OJ L 4101, 7.12.2020, p. 13-19, last accessed on 10.02.2025.
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There are also two country-specific regimes with which the EU has devoted sanctions

286 287 |t should be noted here

solely to the protection of human rights in Iran“*® and Russia.
that even though the EU has constantly condemned the serious human rights violations
with regard to the war of aggression against Ukraine and has terminated all financial
and other cooperation, including under financing agreements, with Russia, no steps

have been taken to suspend the EU-Russia PCA (1997).2%8

Other sanctions’ regimes also include provisions to address human rights’ violations
worldwide in places such as Belarus, the DRC, Myanmar, Nicaragua, Sudan, Venezuela.?®® On
19 January 2024, the Council established a dedicated framework of restrictive measures that
allows the European Union to hold accountable any individual or entity who supports,

facilitates or enables violent actions by Hamas and the Palestinian Islamic Jihad (P1J).2%

Following the July 2024 1CJ Advisory Opinion on the “Legal Consequences arising
from the Policies and Practices of Israel in the Occupied Palestinian Territory, including East
Jerusalem”,?®! the EU has been heavily criticized, including by the former EEAS High
Representative and Vice-President of the European Commission, J. Borrell 22 for not
introducing sanctions or even appropriate measures against Israel pursuant to the human rights
clause of the EU-1srael AA.2%® Borrell called for the implementation of rules without distinction

and noted that in similar occasions individual sanctions had been introduced. This is in line

286 Eyropean Council, EU sanctions against Iran, last accessed on 10.02.2025.

287 European Council, Timeline - EU sanctions against Russia, last accessed on 10.02.2025.

288 Bartels mentions that mandatory consultations under the PCA may hinder the suspension of an agreement
under a human rights clause. L. Bartels, Assessment of the implementation of the human rights clause in
international and sectoral agreements, In Depth Analysis, requested by the European Parliament's
Subcommittee on Human Rights, 2023, p. 20, last accessed on 10.02.2025.

289 Eyropean Council, Sanctions against human rights violations, last accessed on 10.02.2025.

2%0 Eyropean Council, Sanctions against terrorism, last accessed on 10.02.2025.

291 1CJ, Advisory Opinion Legal Consequences arising from the Policies and Practices of Israel in the Occupied
Palestinian Territory, including East Jerusalem, 19.07.2024, last accessed on 10.02.2025.

292y Al Tamimi, Implications of the ICJ Advisory Opinion for the EU-Israel Association Agreement, 30.07.2024,
EJIL:Talk!, last accessed on 10.02.2025; OXFAM, Suspend the EU-Israel Association Agreement!, Letters and
Statements, 20.09.2024, last accessed on 10.02.2025; EEAS, J.Borrell, War in Gaza: we cannot continue with
business as usual, 15.11.2024, last accessed on 10.02.2025.

293 EUR-Lex, Euro-Mediterranean Agreement establishing an association between the European Communities
and their Member States, of the one part, and the State of Israel, of the other part, OJ L 147, 21.6.2000, p. 3—
172, last accessed on 10.02.2025.
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with Bartels’ assertion that the EU’s choice to act and eventual choice of instrument are matters

of ‘diplomatic judgement’.?%*

4.2. Withdrawal of GSP preferences

Above the GSP system was presented, along with the obligation of the benefiting states
to comply with labour standards, environmental sustainability and gender equality. The
European Commission is the main actor in the procedure both for granting as well as
withdrawing GSP+ preferences. Under the scheme the Commission maintains the competence
to monitor compliance with the relevant conventions by examining the conclusions and
recommendations of the relevant international monitoring bodies. Every two years, it presents
a report to the European Parliament and the Council on the ratification status of the respective
ILO conventions, the compliance of the beneficiary countries with any reporting obligations
under those conventions, and the status of the implementation of the conventions in practice.

Suspension of GSP preferences was applied in the cases of Belarus (from GSP),
Myanmar/Burma (from GSP), Sri Lanka (from GSP+) and Cambodia (EBA).?*® In practice
these sanctions had limited economic impact. Sri Lanka appeared to be more severely affected,
since its exports to the EU were concentrated in sectors like the garment industry, which were
more dependent on GSP preferences. From a human and labour rights perspective, the three
first above countries subject to EU sanctions were slow to remedy the violations reported.?%
Over time, however, Myanmar and Sri Lanka underwent a regime change which led to the re-
establishment of GSP and GSP+ preferences. Questions of the effectiveness of withdrawals in

improving the human rights situation in the relevant countries still remain.

In a 2021 study,?®” the European Commission stated that “conditionality can contribute

to the creation of the necessary platform of dialogue on issues covered by the GSP Regulation

294 L. Bartels, Assessment of the implementation of the human rights clause in international and sectoral
agreements, In Depth Analysis, requested by the European Parliament's Subcommittee on Human Rights, 2023,
p. 19, last accessed on 10.02.2025.

235 |, Borchert, P. Conconi, M. Di Ubaldo & C. Herghelegiu, The Pursuit of Non-Trade Policy Objectives in EU Trade
Policy, ECARES working paper 2020-09, April 2020, p. 28.

2% |, Zamfir, Human rights in EU trade policy Unilateral measures applied by the EU, EPRS Briefing, May 2018, p.
8-9, last accessed on 10.02.2025.

297 EUR-Lex, Commission Staff Working Document, Impact Assessment Report, Accompanying the document
Proposal for a Regulation of the European Parliament and of the Council on applying a generalised scheme of
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and can increase EU’s leverage in pushing for respect of fundamental rights”.?% It added
however that “Overall, GSP can be considered to have made a positive contribution to the
improvement of social and human rights in the beneficiary countries. Nevertheless, the
conditionality mechanisms built into the GSP have shown some limitations. In particular, with
respect to environmental protection, the MTE concluded that the EU currently has very limited
leverage through Standard GSP and EBA to directly contribute to environmental sustainability

in the beneficiary countries.”?*®

A 2020 analysis suggested®® that if the EU wishes to rely more on trade policy to
promote human rights objectives, it should focus on GSP programs, rather than trade
agreements, given that the unilateral nature of these programs implies that they are a more
flexible tool, which the EU can use to enforce human rights commitments by its trading
partners. However, conditionality in GSP schemes should be administered in a more consistent
and rules-based way, with beneficiary countries being regularly monitored and their trade

preferences being more systematically revoked or suspended in case of non-compliance.

4.3. Single Entry Point

In 2020, the European Commission launched a new complaints system for reporting
market access barriers and breaches of Trade and Sustainable Development (TSD)

commitments in the EU’s trade agreements and under the GSP.%%

The complaints procedure is open to Member States, individual companies,
business/trade associations, civil society organisations and citizens from the EU. For
sustainable development issues, the complainant is required to provide details of the impact

and seriousness of the alleged breach.

tariff preferences and repealing Regulation (EU) No 978/2012 of the European Parliament and of the Council,
SWD(2021) 266 final, 22.09.2021, last accessed on 10.02.2025.

298 Ibjd, SWD(2021) 266 final, p. 23.
299 14, p. 33.

300 |, Borchert, P. Conconi, M. Di Ubaldo & C. Herghelegiu, The Pursuit of Non-Trade Policy Objectives in EU Trade
Policy, ECARES working paper 2020-09, April 2020, p. 30.

301 Eyropean Commission, Commission launches new complaints system to fight trade barriers and violations of
sustainable trade commitments, Press Release, 16.11.2020, last accessed on 10.02.2025.
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The Single Entry Point (SEP) is not available for complaints concerning human rights
violations under the essential elements clauses of trade agreements, however trade agreements
with TSD chapters provide grounds for the submission of complaints related to labour rights,

gender equality or the environment.302

In a reply to the European Ombudsman, the European Commission had stated that the
SEP can also deal with complaints touching on human rights issues, even though there had
been no such complaints. However, it attributed this to the overall lack of awareness of the

mechanism and its scope.3%®

The first ever complaint on labour issues was submitted through the Single Entry Point

fairly recently:

Case-study 4

First SEP Labour complaint

In 2022, the Dutch NGO CNV Internationaal submitted a complaint on behalf of trade union organisations
from Colombia and Peru, in order to address an alleged violation of Articles 267, 269, 271 and 277 of
Title IX of the Trade Agreement between the European Union, Colombia and Peru, which relate to the
fulfilment of obligations concerning decent work; more specifically the obligation to comply with
fundamental labour rights, freedom of association and the right to equality.3** This was the first complaint
to be filed under the Single Entry Point (SEP) calling for the investigation of possible violations of a trade
agreement’s TSD chapters.

As a result, following relevant consultations, in March 2024 the European Commission and the Peruvian
government agreed on a list of technical cooperation activities to implement the labour rights
commitments taken under the EU-Colombia-Peru-Ecuador Trade Agreement.2®® The implementation of
the list of activities covers a period of two years and will be supported by an extensive technical and
financial programme by the EU.

Through a public statement, the Dutch NGO that had filed the complaint expressed its disappointment for
the fact that it was not consulted on the substance of the listed activities, however it declared that it would
remain at the disposal of the relevant stakeholders for the development and the implementation of a final
road map.3®

302 Eyropean Commission, DG Trade, Operating guidelines for the Single Entry Point and complaints mechanism

for the enforcement of EU trade agreements and arrangements, December 2023, last accessed on 10.02.2025.

303 Eyropean Ombudsman, Closing note on the Strategic Initiative concerning how the European Commission
ensures respect for human rights in the context of international trade agreements (SI1/5/2021/VS), 15.07.2022,
para. 20, last accessed on 10.02.2025.

304 ETUCLEX, New complaint presented by trade union organisations before the Single Entry Point (SEP) of the
European Commission, 01.02.2025, last accessed on 10.02.2025.

305 Eyropean Commission, EU and Peru agree on cooperation activities to ensure respect of labour rights, Press
Release, 20.03.2024, last accessed on 10.02.2025.

306 CNV Internationaal, Response to the SEP: A road under construction for miners' rights, Public Statement,
26.03.2024, last accessed on 10.02.2025.
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The above case is significant and is linked to the European Ombudsman’s concerns for
how non-EU actors may put forward complaints through the SEP. The case demonstrated that
trade unions in Colombia and Peru, i.e. the opposite contracting parties of the EU, were able to
submit the complaint through an EU-established actor. The above case also shows that there is
a potential for complaints related to environmental law and even gender equality to be

submitted through the SEP portal, even by injured parties in non-EU states.

Furthermore, it is important to consider that labour rights, gender equality and
environmental rights are fundamental rights that enjoy protection under the EU Charter. If these
fundamental rights are allowed to trigger dialogue between the EU and its contracting parties,
there is no reason to deny the same level of attention for other fundamental rights, especially
when a legitimate basis is already provided for such rights within the essential elements clause
of trade agreements.3%” Even more so, when considering the extent of human rights covered

within the GSP, which are not subject to such limitations.

4.4. Engaging in human rights dialogues

Examining the human rights clauses in the agreements above, the importance of a
human rights dialogue appeared as a constant theme.

In its effort to promote human rights, the EU engages in human rights dialogues through
several instruments, including trade agreements. In fact, institutionalized dialogues are
included in many agreements already containing human rights clauses, by providing for the
establishment of dedicated bodies, such as subcommittees or working groups tasked with
engaging in the discussion of human rights issues.® Such flexible dialogues were first
envisioned by the Lomé conventions and then became more constructed on a formal political

level under the Cotonou Agreement (Article 8), justifying its characterisation as one of the

307 For more on the argument a more -EU-fundamental-rights approach through trade agreements see I.
Mancini, Fundamental Rights in the EU’s External Trade Relations: From Promotion ‘Through’ Trade Agreement
to Protection ‘in’ Trade Agreements, in E. Kassoti &. R. A. Wessel (Eds), EU Trade Agreements and the Duty to
Respect Human Rights Abroad, CLEER Papers 2020/1, pp. 61-93.

308 | Bartels, Assessment of the implementation of the human rights clause in international and sectoral
agreements, In Depth Analysis, requested by the European Parliament's Subcommittee on Human Rights, 2023,
p. 21, last accessed on 10.02.2025.; I. Zamfir, Human rights in EU trade agreements - The human rights clause
and its application, EPRS Briefing, July 2019, p. 2, last accessed on 10.02.2025.
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agreements stronger features.>®® The Samoa Agreement builds on the Cotonou and even
provides for multi-stakeholder involvement, including civil society (Articles 3 and 5). It is
argued that the inclusion of the human rights clause may have in fact contributed to opening
effective channels for dialogue on democracy and human rights as well as increased

commercial and economic contacts, which would in turn encourage further progress.31°

Human Rights Dialogues are one of the main means of implementation of EU external
human rights policy in line with the EU Action Plan on Human Rights and Democracy (2020-
27),%! which calls, inter alia, for political, human rights and sectoral policy dialogues with
third countries and regional organisations; dialogue and monitoring missions to implement the
EU’s generalised scheme of preferences (GSP); and regular dialogue with civil society, human
rights defenders, national human rights institutions, the business sector and other relevant
stakeholders.

309 European Commission and High Representative of the Union for Foreign Affairs and Security Policy, Joint Staff
Working Document, Evaluation of the Cotonou Partnership Agreement, SWD(2016) 250 final, p. 2, last accessed
on 10.02.2025.

310 1bid., 1. Zamfir p. 6.

311 Eyropean Council, EU Action Plan on Human Rights and Democracy 2020-2027, last accessed on 10.02.2025.
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5. Conclusions - Lessons learnt and moving forward

The present analysis shows how human rights clauses have evolved through the years
and have become an integral part of the trade or trade related agreements the EU concludes
with non-EU countries. Even though there is a standard practice of including human rights
under the scheme of an essential elements clause — which basically lays down the list of human
rights to be prioritised — and a non-fulfilment clause — which operationalises the human rights
clause and allows for the introduction of measures — there is no standard practice concerning
the specific human rights protected as essential; the threshold for their violation that may
trigger the human rights clause; nor the mechanisms available, that in practice range from
consultations or notifications, to partial or full suspension of the agreement or even its

termination.

The only uniform practice is that of the Cotonou Agreement, which could explain why
it has been invoked in several instances. However, the Cotonou does not necessarily guarantee
an effective human rights clause, as it is dependent on the linkage clauses within the specific
agreements concluded within its framework. Furthermore, in light of the expiration of the
Cotonou and its replacement by the Samoa Agreement, there is no guarantee, even though the
latter is more ambitious and attempts to expand the human rights remit and include issues like
the death penalty, gender equality and LGBT rights in the dialogue with traditionally

conservative countries.

Furthermore, the practice of including separate mechanisms in TSD chapters which
focus more on labour rights, the environment etc., while commendable, may create the
impression that human rights clauses are no longer fashionable, as Bartels notes.3!? Though,
this is not necessarily due to the ineffectiveness of these clauses; rather it is linked to
development of alternative tools, which allow for unilateral and assertive action, as described
above.

Civil society as well as academics have not been quick to dismiss the importance of

human rights clauses altogether. Instead, they firmly hold that there are grounds for

312 . Bartels, Assessment of the implementation of the human rights clause in international and sectoral
agreements, In Depth Analysis, requested by the European Parliament's Subcommittee on Human Rights, 2023,
p. 29, last accessed on 10.02.2025.
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improvement and recommendations have been put forward aiming to fortify this tool in the

EU’s external actions.

In essence these recommendations follow a holistic approach aimed at improving the
legal framework, the material framework, the operational framework, the implementation and
continuous monitoring and by maintaining transparency through multi-stakeholder

participation, including of civil society organisations.
More specifically, these recommendations include:33

- Uniformity in the wording of the clauses by introducing a standardised the scope of
human rights included in the essential elements clauses (such as international human
rights instruments signed by the parties or considered to reflect customary international
law).

- Providing for a standard type of mechanism that can be triggered in the event of a
violation of the essential elements of the agreement which will explicitly include as
ultimum refugium the suspension or termination of all specific agreements between the
parties, irrespective of linkage clauses.

- Provision of a (complaints) mechanism that will allow non-State actors, irrespective of
their country origin, to put forward human rights violations. Such mechanism should
also include provisions for their involvement in the process either as observers in
negotiations or even by allowing them to submit proposals for addressing these
violations.

- Implementation of regular impact assessment that will also involve input from civil
society organisations of the non-EU state.

- Regular monitoring by the European Parliament and participation of civil society
organisations during relevant parliamentary debates.

- Introduction of roadmaps and clear benchmarking when the contracting party is
considered to be violating an essential elements clause, as a means of verifying that it

is upholding relevant commitments, such as ratification of treaties, etc.

313 1pid., Bartels, p. 32 -33; P. Van Elsuwege, J. De Coninck, The Effectiveness of Human Rights Clauses in EU Trade
Agreements: Challenges and Opportunities, Policy Report, Ghent European Law Institute, 2022, p. 50-57; I.
Zamfir, Human rights in EU trade agreements - The human rights clause and its application, EPRS Briefing, July
2019, last accessed on 10.02.2025, p. 10-11.
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- Establishment of human rights committees, comprised of EU and local stakeholders as
well as civil society organisations tasked with regular monitoring of the human rights

obligations under the agreements, etc.

In 2022, the European Ombudsman34 addressed the European Commission reiterating
previous requests for prior human rights impact assessments before the conclusion of
negotiations for agreements with third countries. This was a practice noted in both the case of
the trade deal with Vietnam as well as for EU-Mercosur. Especially in the latter case, an inquiry
was launched by the Ombudsman following a complaint by five civil society organisations,
which were concerned that the Commission conducted the trade negotiations without an up-to-

date assessment of its potential economic, social, human rights, and environmental impact.

At the same time, the Ombudsman addressed two suggestions to the European
Commission: a) it should consider setting up a new and separate complaint-handling portal for
alleged human rights abuses, which will respect accessibility, citizen-friendliness and
transparency and b) it should examine how it can facilitate stakeholders based in the countries
with which the EU has agreements who want to raise human rights issues through this new
portal. Given that stakeholders on the ground are often best placed to report problems and
present evidence, especially concerning human right issues, this would help strengthen the

effectiveness of the EU’s trade enforcement mechanisms.

In the auhtor’s opinion, a human rights clause would be essential in achieving such a
venture, given that it would provide the necessary legitimacy for the European Commission to
move forward with such a mechanism. It could even be acheived through the already

established Single Entry Point discussed earlier on.

To further fortify the importance and contemporaneity of the human rights clause in
trade agreements, it is important to highlight that even the European Parliament often calls for
external actions to be taken on its basis. Moreover, in February 2024 it adopted its 2023 Annual
Report on Human rights and democracy in the world and the European Union’s policy on the

matter, which explicitly included the following on human rights clauses:*'°

314 Eyropean Ombudsman, Closing note on the Strategic Initiative concerning how the European Commission
ensures respect for human rights in the context of international trade agreements (SI/5/2021/VS), 15.07.2021,
last accessed on 10.02.2025.

315 European Parliament, European Parliament resolution of 28 February 2024 on human rights and democracy
in the world and the European Union’s policy on the matter — annual report 2023 (2023/2118(INl)),
P9 TA(2024)0106, last accessed on 10.02.2025.
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81. Stresses that human rights clauses should apply in a coherent manner to all EU international
agreements with third countries, including sectoral and investment agreements, and that these should be
monitored closely and backed by a clear set of benchmarks and procedures to be followed in the event
of human rights violations, and provide a basis for engaging with a third country on human rights in a
practical and flexible manner; notes that until 2014 the EU formally activated the human rights clauses
on two dozen occasions and since then it has only adopted ‘appropriate measures’ under these clauses
on one occasion; reiterates that in the face of serious and persistent breaches of human rights clauses
by its partner countries the EU should react swiftly and decisively, and as an ultimate course of action,

by suspending the relevant agreements if other options prove ineffective;

82. Calls for the implementation of the EU Ombudsman’s recommendation concerning the creation
of a complaint-handling portal, within the framework of EU trade and financial instruments, and for the
adaptation of the Commission’s Single Entry Point to allow for the submission of complaints regarding
the failure to comply with human rights clauses, which should be accessible, citizen-friendly and
transparent; encourages the EU institutions and the Member States to further engage with the
Ombudsman in developing new strategies and tools for protecting and promoting human rights
through trade; calls on the Commission to improve its communication towards Parliament on its
considerations and decisions regarding the enforcement of human rights clauses in international

agreements;

Human rights clauses have also been included in a similar call within the Draft 2024
Annual Report, published in September 2024316

In conclusion, human rights clauses have not been entirely dismissed as an effective
tool for the EU to promote human rights during its external action. They remain relevant though
are in need for an update, a revamp. It remains to be seen how the EU will move forward in

this regard given current political developments and shift in the priorities of States.

316 European Parliament, Committee of Foreign Affairs, Draft Report on human rights and democracy in the
world and the European Union’s policy on the matter — annual report 2024 (2024/xxxx(INI)), Rapporteur: Isabel
Wiseler-Lima, 17.09.2024, last accessed on 10.02.2025.
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